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REPORT

OF THE

COMMISSIONER OF CORPORATIONS

DerarTMENT OF COMMERCE AND LABOR,
BureEaUu oF CORPORATIONS,
Washington, December 19, 1904.

Sir: I have the honor to submit the first general report of the Com-
missioner of Corporations, covering the period from the organization
of the Bureau to June 30, 1904.

The law under which the Bureau of Corporations was created is sec-
tion 6 of the act of Congress establishing the Department of Commerce
and Labor, approved February 14, 1903, reading as follows:

Suc. 6. That there shall be in the Department of Commerce and
Labor a bureau to be called the Bureau of Corporations, and a Com-
missioner of Corporations who shall be the head of said bureau, to be
appointed by the President, who shall receive a salary of five thousand
dollars per annum. There shall also be in said bureau a deputy com-

. missioner who shall receive a salary of three thousand five hundred
dollars per annum, and who shall in the absence of the Commissioner
act as, and perform the duties of, the Commissioner of Corporations,
and who shall also perform such other duties as may be assigned to
him by the Secretary of Commerce and Labor or by the said Commis-
sioner. There shall also be in the said bureau a chief clerk and such
lspecial agents, clerks, and other employees as may be authorized by
aw.

The said Commissioner shall have power and authority to make,
under the direction and control of the Secretary of Commerce and
Labor, diligent investigation into the organization, conduct, and man-
agement of the business of any corporation, joint stock company or
corporate combination engaged in commerce among the several States
and with foreign nations excepting common carriers subject to ‘“An
Act to regulate commerce,” approved February fourth, eighteen hun-
dred and eighty-seven, and to gather such information and data as will
enable the President of the United States to make recommendations
to Congress for legislation for the regulation of such commerce, and
to report such data to the President from time to time as he shall
require; and the information so obtained or as much thereof as the
President may direct shall be made public. ,
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8 REPORT OF COMMISSIONER OF CORPORATIONS,

In order to accomplish the purposes declared in the foregoing part
of this section, the said Commissioner shall have and exercise the same

power and authority in respect to corporations, joint stock companies

and combinations subject to the provisions hercof, as is conferred on
the Interstate Commerce Commission in said “Act to regulate com-
merce’’ and the amendments tliéreto i1l respect to common carriers so
far as the same may be applicable, including the right to subpeena and
compel the attendance and testimony of witnesses and the production
of documentary evidence and to administer oaths. All the require-
ments; obligations, liabilities; and ithmunitiés imposed or cofiferred by
said “Act to regulate commerce’” and by “An Act in relation to testi-
mony before the Interstate Commerce Commission,” and so forth,
approved February eleventh, eighteen hundred and ninety-three, sup-
plemental to'said “Act to regulate commerce,” shall also apply to all
persons who may be subpeenaed to testify as witnesses or to produce
documentary evidence in pursuance of the authority conferred by this
section.

It shall also be the province and duty of said Bureau, under the direc-
tion of the Secretary of Commerce and Labor, to gather, compile,
publish, and supply useful information concerning corporations doing
business within the limits of the United States as shall engage in inter-
state commerce or in commerce between the United States and any
foreign country, including corporations engaged in insurance, and to
attend to such other duties as may be hereafter provided by law.

The Commissioner was nominatéd by the President on February 17,
confirmed by the Senate on February 21, and took the oath of office
on February 25, 1903, and the organization of the Bureau proceeded
as rapidly as was consistent with the proper development of work in
an entirely riew field.

The growth of the Bureau is shown by the following statement,
which giveés the number of persons actually employed in its service and
the total expenditures on account of the salaries, per diem, and travel-
ing expenses of the employees from month to month from the begin-
ning of the Bureau’s history. This includes the salary of employees
detailed from other bureaus or offices, and excludes salary of employees
carried on the Bureau of Corporations roll but detailed for duty in
other bureaus or offices, and hence represents the actual cost of all
service rendered directly to the Bureau of Corporations.

REPORT OF COMAMISSIONER OF CORPORATIONS. 9

NuumBER OF ‘EMPLOYEES AND ToTaL SiLarRY AND Exrexses, Bursau or Cor:
PORATIONS, FROM THE ESTABLISHMENXT OF THE BUrEavu, FEBRUARY, 1903, TO
Juxe 30, 1904, iXCLUSIVE o : e

. N . Expenditures.
Month, - Number :
ployees, | Salaries. Expenses. | Total.

o 1903 i R S
February....__..__. oolll

........................... 1 $55. 50 $55. 56

March. 6 613. 10 613. 10
April. 10 1, 155. 52 1, 155. 52
May. 13 1, 829.92 1,820.92
June. 141 1,804L47 1,994. 47
July.. 14 2, 149.70 2,260.29
.Q\ugus - 20 2,549, 13 2, 706. 70
Septemb 3 2, 887. 36 3,034.11
October. 26 3,493.02 3,613.49
Novemb: 28 3, 630. 64 3, 665. 49
December 31 4, 121,66 4, 142,70

1904.

JA ALY . e e -3t 4,377.20 3.10 4, 350. 30
Febraary. 33 g, 044. 48 10.25 1 4,003.73
Tarch. ... .o ... 38 5,053, 71 17.00 5,070. 71
‘\\ ril 49 5, 701. 25 1, 439.35 7, 140. 60
May. 5% 8,361.72 3, 495. 55 9, 857. 27

Paid since June 30, 1904 ..o 3 5 5

Outstunding Oct. 31, 1904 . IO S 4?;. 3;'): rg 33
Total ... _____ 57, 135: 34 725 6, 860. T

Less work on Departimnent hi: v "43. > 12.1_:_“_3_ o0 ?’?ll) ég
Total. . e 56, 393. 69 9, 725,36 | 66,119.05

From the establishment of the Bureau to June 30, 1904, other
expenses were as follows: ‘

Furniture (as per inventory June 30, 1904) _ _ . ___________ . ___.__.___ $5, 472. 72
Books on hand (as per inventory June 30, 1904) ___ ________________ 775. 80
Supplies (in part estimated) . __ __ . . ___. 3, 512 48
Printing (in part estimated) . .. .. . .. .. . _.__. 823. 40

Total . e 10, 584. 40

In order to show in full the actual cost of the operation of the
Bureau, the items of rent, janitor and watchman service, telephone
service, light and heat, should be added. As these expenses are borne
by the Department out of general approprintions for that purpose,
and no distribution thereof is made among the several bureaus and
offices, these items can only be estimated, and for the purpose of this
statement they are estimated at $5,000. '

We may, therefore, summarize as follows:

Salaries,; traveling expenses, and per diem________________ e $66, 119. 05
Furniture, books, miscellaneous supplies, and printing_.__._________ 10, 584. 40

Rent, etc., as above estimated . . _ ... ________________.____ 5, 000. 00

Total expense of operation of Bureau of Corporations from
February 25, 1903, to June 30, 1904__ ___________.______ 81, 703. 45
This statement of the cost of the Bureau has been made without
regard to the appropriation drawn upon. Certain employees of
other bureaus and of the Secretary’s office have been detailed to this
Bureau; the expenses of such details have been included in the above,
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10 REPORT OF COMMISSIONER OF CORPORATIONS.

although not paid from appropriations specifically made for this
Bureau. On the other hand, certain employees of this Bureau have
been detailed to the:Secretary’s office and to other bureaus of the
Department; and the expenses of such, although paid from appropri-
ations for this Bureau, have not been included in the above. The
object is to show the actual cost to the Government of the operation
of the Bureau of Corporations. Under normal conditions—after the
exigencies incident to the organization of the new Department have
ceased—there will be no need for the exchange or use of details.

LIBRARY OF THE BUREATU,

The Bureau’s library consists of the following books:

Volume.
Law: Text-books, reports, and digests_ - oo iiaccee oo 416
State cocles and sessions laws (including 132 pamphlet constitutions and
) E:307) J e 409
Statistical publications, chiefly United States public documents (including
62 unbound) - _ i mmmeceemcmemccee—m—aea 229
Insurance publicb.tions, State laws, and reports (including 118 pamphlets) ..~ 630
Reports of State officers, boards, and bureaus (including 59 pamphlets)__._. 256
Works On eConOmMiCS . - o mcceece e e e cmcemmmmmmamce—e—ca mmam———— 22
Cases: Printed pleadings, etc. (pamphlets) . . ao oo oo e 20
Total o o e emmmecec--mmcemeeceammme—mmme——————nn 1, 982

Only such books as may be termed “tools of trade” have been
purchased. The Congressional Library is used for all books of casual
reference or needed for special investigation.

THE PERSONNEL OF THE BUREAU.

Special care has been exercised in the selection of the employees of
the Bureau, in order to obtain specially qualified and technically
trained men. They have been chosen from the certifications of
the United States Civil Service Commission, or by the approval of the
Commission, or by transfer from other bureaus and Departments of
the Government. The satisfactory results obtained prove the effi-
ciency of the present administration of the civil-service act.

The routine administrative work of the Bureau has been organized
in accordance with the most improved business methods, the purpose
being to obtain the highest degree of efficiency, accuracy, and prompt-
ness in daily work, and at the same time to exercise strict business
economy. Not only have the expenditures been within the appro-
priations, but the work is worth what it cost.

During the period of the organization of the Department of Com-
merce and Labor the Secretary was obliged to detail the Commis-
sioner, the Deputy Commissioner, and various employees of the
Bureau of Corporations upon purely departmental work. This neces-
sity arose from the fact that the first appropriations were insufficient
to meet the absolute needs of the Department.

[
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The appropriations for the year ending June 30, 1905, are $156,220.

The estimate for the year ending June 30, 1906, are $236,420, being
an increase of $80,200, or about 51 per cent.

The request Is made that the wording of the appropriation be
changed so that there will be no statutory division of the sum appro-
priated among special agents, special attorneys, and special examiners.
The need of this change cannot be too strongly urged. The work of
the Bureau can not be conducted along fixed lines of employment

_for the reason that in one investigation legal work will predominate,

and in another, financial or economic, and hence the specific charac-
ter of employment should be left to the discretion of the Secretary
and the Commissioner. As shown by experience, much work in a
special investigation is temporary, the character of which can not be
foreseen. A great advantage in the use of the appropriation as
requested in the estimates is that field and office men can readily be
exchanged in accordance with the needs of special investigations.
It has been found that better results and greater economy are possible
by requiring field officers to work up in the office the reports of their
own investigations and examinations.

PURPOSE AND SCOPE OF ORGANIC LAW,

The first work of the Bureau was a thorough study of the purposes
and scope of its organic law, the jurisdiction and powers of the Com-
missioner, and methods of procedure. Such study of necessity covered
a wide range of legal research, including both Federal and State legis-
lation and judicial decision.

The Bureaw is in o measure an arm of the legislative branch of

- government, charged with the duty of obtaining information to which

Congress is entitled on the subject of interstate and foreign commerce.

. It is placed under the executive branch of the government for the

purpose of administration and continuity of action.

Congress, having the constitutional authority to legislate in regard
to interstate and foreign commerce, has the power to obtain all infor-
mation necessary to malke such legislation adequate and appropriate.
Congress has in this case created the Bureau of Corporations as a
specific means of carrying out the purpose desired, prescribing the
method of investigation by the Bureau and of transmission of the
information obtained to Congress through the Executive.

A system of reports made through the President is obviously appro-
priate because of the necessity of voluminous and extensive investiga-
tions involving the private affairs of citizens. Such reports must needs
be passed through some sifting process and presented to Congress in
such form as to afford a basis for legislation, and with as great n degree
of publicity of detail as may be consistent with the proper protection
of private rights. It appears, therefore, that the means provided by
Congress are constitutional and peculiarly appropriate for carrying
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12 REPORT OF COMMISSIONER OF CORPORATIONS.

out the intricate, far-reaching, and delicate work that the proper
execution of this constitutional power calls for.

The powers of the Bureau of Corporations are described largely by
reference to those of the Interstate Commerce Commission. The chief

_difference between the two administrative bodies is that while infor-
mation is collected by the Interstate Commerce Commission mainly
for the purpose of enforcing a law, the information to be collected by
the Bureau of Corporations is to be used for the purpose of making
law—a more fundamental and primary corollary of the legislative
function, more intimately connected with the constitutional power of
regulating interstate commerce, and carrying with it therefore as
great, if not greater, authority for the obtaining of information over
the subject-matter in ¢uestion.

That the end—the regulation of interstate commerce—is legitimate
and within the scope of the Constitution, and that the means—the
Bureau of Corporations and its powers—are appropriate, are adapted
to that end, are not pr olubxted, and are consistent with the letter and
spirit of the Constitution, is indisputable; and the creation of the
Bureau of Corporations for the purpose specified and with the powers
given in its organic act, is a constitutional exercise of the legislative
power of Congress.

The jurisdiction of the Bureau, by the organic act, extends over all
agencies, other than individuals, engaged in interstate and foreign
comuierce, except common carriers under the jurisdiction of the Inter-
state Commerce Commission, and is limited only by the decisions of
the Supreme Couxt of the United States defining “‘interstate and
foreign commerce.” It is unwise, even were it pos_sxble to attempt
here to summarize or restate such deﬁmtlons From the earliest
opinion of Chief Justice Marshall, i. e., “that commerce is inter-
course,” there has been a gradual development or elaboration of the
definition in accordance with the growth and change of commercial
conditions, until now practically all the great industries may be con-
sidered subject to Federal authority for certain purposes under the
commerce clause of the Constitution.

WORK OF THE BUREAU.

The work of the Bureau falls naturally into the following divisions:

(@) Specml investigations of particular corporations, joint stock
companies, or corporate combinations engaged in interstate and foreign
commerce. For this purpose the Commissioner is given power to
compel the production of testimony.

(b) The collection and publication of useful information regarding
corporations engaged in interstate and foreign commerce.

(¢) Insurance companies are included spemﬁcnlly under the work of
obtaining useful information; but because of the decisions of our courts

REPORT OF COMMISSIONER OF CORPORATIONS, 13

regarding insurance the question of the power of the Commissioner
over insurance companies requires special consideration.

Federal control over insurance and the exercise over insurance cor-
portations of the compulsoxy powers of the Commissioner rest uf)bh
the same legal basis, raising at the outset the question whether msm-
ance is in any of its forms interstate commerce.

A long line of decisions of the Supreme Court of the United States,
commencing with Paul ». Virginia (8 Wall., 168), established the legal
proposition that insurance was not interstate commerce in any of its
forms—fire, life, or marine—as presented to the court. This line of
decisions has been further supported by the uniform holdings of State
courts. .

If this legal proposition is irrevocably settled, the powers of the
Commissioner relative to insurance are purely of a statistical, volun-
tary, non-compulsory nature. He may collect, compile, and publish
such information as may be voluntarily furnished to himn, but he can
not compel the production of such information, nor would he be jus-
tified in recommending any Federal legislation directed at Federal
control of insurance. The rapid de\"elopment'of ifisurance business,
its extent, the enormous amount of money and’ the diversity of in-
terests involved, and the present business methods suggest thiat uiider
existing conditions insurance is commerce, and ) nmy be subjected
Federal regulations through affirmative action’ by Cono'less B
whole questxon is receiving most careful consider atlon upon both leval
and economic grounds. Co

(d) Legal research.—A most important branch of woik is the deter-
mination of the entire legal situation applicable to the Bureau, to’its
powers, and to its present and future work, developing the same dlong
the following lines:

1. Compiling and digesting court decisions applicable to the B'Lil"eau,
to its powers of investigation, its legal status and the means by which
it shall perform its functions, and to the great questions and problems
which are before the Bureau.

2. Compiling and digesting Federal and State statute laws relating
to the purposes of the Bureau.

3. Compiling and comparing the laws of foreign couutrles upon
kindred subjects.

4. Compiling and digesting in summarized and available form facts
showing the actual operation of such laws now in existence.

5. Preparing in outline such possible and desirable modifications of
existing laws relating to the subject-matter of the Bureau’s work as
may be from time to time indicated by development of that work.

6. Determing the legal relations that would be established by the
enactment of such possible modifications with especial reference to
the effects thereof on State laws, and the inter-relation of Federal
and State jurisdictions.

SIAUIND




14 REPORT OF COMMISSIONER OF CORPORATIONS.

(¢) Economic and statistical work.—In this work there will be the
greatest possible use of all material available from other Government
offices in order to avoid unnecessary duplication of effort, expense,
and almost inevitable conflict in results. Statistics will be compiled
and published only for the purpose of properly presenting the special
problems with which the Bureau is dealing. The economic work will
necessarily be of vital importance in preparing and presenting the
results of special investigations, and in rightly interpreting the mass
of information obtained.

POWERS OF THE COMMISSIONER.

The powers of the Bureau are vested in the Commissioner of Cor-
porations; he is the head of the Bureau, has all the usual powers

" necessary for its administration, and upon him is conferred the
authority for carrying out the purposes of the Bureau’s creation.

The power of investigation and report is stated directly, but in
general terms, in the organic act.

The details, exact extent, and machinery for exercising these gen-
eral powers are established by reference in said act to the statutory
powers of the Interstate Commerce Commission.

‘To determine fully the powers of the Commissioner it is necessary,
thierefore, to consider the powers of the Interstate Commerce Com-
mission, -with reference to their applicability to the character and
purpose of the Bureau of Corporations.

From this it appears that the powers of the Commissioner are as
follows:

Subject to the direction of the Secretary of Commerce and Labor,
“to investigate the organization, conduct, and management of corpo-
rations (other than common carriers) engaged in interstate com-
merce; to compel by subpoena the attendance of witnesses, and the
“production of books, papers, and documents for such purpose; to
"administer oaths; to obtain the aid of the Federal cowrts in the pro-
curing of such testimony; to require reports from such corporations;
to investigate the legal conditions applicable to such corporations, and

the legal questions raised thereby; and to report to the President the
‘information so acquired. The Commissioner may determine the form
of procedure in investigations, subject to the qualification that hear-
ings may not be in public. '

The Commissioner has no judicial powers, nor can he make or enforce
"any orders against corporations or private individuals other than those
directly necessitated in procuring information. He can impose no
fines or penalties. Even within the scope of his duties, he must
“invoke the aid of a Federal court for the enforcement of his proper
orders or requirements.

REPORT OF COMMISSIONER OF CORPORATIONS, 15

- Many specific powers of the Interstate Commerce Commission, relat-

ing to (a) the issuance of orders for remedial action, (b) enforcement
of such orders, (¢) decisions on contests between individuals, () mat-
ters exclusively concerning railroads and common carriers, and (e)
details as to composition, salary, and internal administration of the
Commission, are clearly inapplicable to the character and purpose of
the Bureau of Corporations, and may not be exercised by the Commls-
sioner.

He can not malke investigations, or procure or furnish information
by means of his compulsory powers, for the purpose of enforcing
penal provisions other than those contained in the organic act of the
Bureau, nor can he furnish information so procured to private individ-
uals for their personal use.

His compulsory investigatory powers are further limited by the
rights of privacy of the citizen, which may not be invaded by inquiry
except for a definite constitutional and legal object, and only such
matters may be investigated as relate to and give information upon
the objects of the Bureau and its work.

His entire compulsory powers of inquiry are further confined to the
CODSI(leI ation of facts relating to corporations, joint stock companies,
or corporate combinations.

A more general, though non-compulsory power is also conferred
upon the Commissioner to collect, compile, and publish, under direc-
tion of the Secretary of Commerce and Labor, useful information
concerning corporations in the United States engaging in interstate
or foreign commerce, including those engaged in insurance.

He shall also perform such other duties as may hereafter be provided
by law.

LEGAL- WORK OF THE YEAR.

The objects toward which the legal work of the Bureau has been
directed are as follows:

- (1) To ascertain as fully as possible and present in available form
the legal conditions under which corporate business is now being car-
ried on, in so far as such conditions are peculiar to such corporate
business.

(2) To ascertain and develop fully, from court decisions and other-
wise, those constitutional powers and restrictions upon which present
conditions are based, and also those which must necessarily be involved
in any future levlslatlon for the improvement of the present legal cor-
porate conditions.
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16 REPORT OF COMMISSIONER OF CORPORATIONS.

In pursuance of these general purposes, the legal work of the year
has been as follows:

I. INVESTIGATION OF STATE AND TERRITORIAL CORPORATION LAWS
AND RECORDS.

a

To determine the legal conditions of corporate business, it was
necessary to obtain a complete record of the statute law governing the
creation and operation of corporations, reduced to such shape that the
statutory provision relating to a given topic, in any State, would be
immediately available. An early undertaking, therefore, was a com-
pilation of State and Territorial statute law relating to industrial cor-
porations. The plan of this compilation differs in several particulars
from the plan followed in other compilations of the same general
character. '

From the whole body of corporation law, the provisions relating to
selected topics only were extracted; but the topics selected were
intended to embrace every statutory provision that goes to male up
all the substantive law of private corporations of the ordinary business
or industrial type, and only such topies were omitted as relate to mat-
ters of practice and matters of form or detail. Thus, the heads under
which the various provisions were collected are: ‘Structure and
organization;” ‘Purposes and powers;”’ ‘“‘Limitations and restric-
tions;” “Management;”’ “Amendments and changes;’ “Rights and
liabilities;” ‘““Corporation and State;”’ “Intercorporate relations;”
“Trusts and monopolies;” ‘“Foreign corporations;’ ‘“General prop-
erty tax,” and “License tax.” TUnder these general heads fall others,
which are more specific, and these in turn embrace the particular
topics selected (aggregating a total of 106). The various topics are
numbered consecutively, and while the laws of each State are sepa-
rately compiled, the same arrangement and enumeration is preserved
in every case, in order to facilitate reference and comparison.

The following is the structural arrangement adopted by the Bureau:

State and Territorial statute law relating to industrial corporations.

(Name of State).

ART. 1.—STRUCTURE and ORGANIZATION.

Sec. A. Charter. .

(1) Nature and contents.
Sec. B. By-laws.

(2) When adopted.

(3) By whom.

(4) Scope.

(5) Assent prescribed.
Sec. C. Membership.

(6) How constituted.

(7) Evidence of—when required.

REPORT OF COMMISSIONER OF CORPORATIONS, 17

ARrt. I.—StRUcTURE and OrcaNization—Continued.
Sec. D. Promotion.
(8) Promoters’ powers and liabilities.
(9) Promoters’ acts and engagements.
(10) Dummy corporators.
ART. 11,—Purroses anp Powers.
SEC. A. Purposes.
(11) Provision.
Sec. B. Powers.
(12) Provision.
ART. III.—LiMITaATIONS AND RESTRICTIONS.
Sec. A. Corporate existence.
(13) Duration.
(14) Dissolution—Rights affected by.
(15) Forfeiture.
Sec. B. Corporate indebledness.
(16) Provision.
Sec. C. Corporate stock.
(17) Amount authorized.
(18) Amount with which may begin business.
(19) Classes.
(20) Consideration,
(21) Payment.
" (22) Subscription.
(23) Installments.
(24) Dividend.
(25) Transfer.
(26) Corporate lien.
(27) Increase.
(28) Decrease.
(29) Voting.
(30) Held by corporation.
ART. IV.—MANAGEMENT. )
SEc. A. In whom vested.
(31) Provision.
(32) Receivership.
Sec. B. Election of officers.
(33) Provision.
Sec. C. Meetings.
(34) Of directors.
(35) Of stockholders.
ARrT., V—AMENDMENTS AND CHANGES IN CHARTER.
SEc. A. Changes authorized.
(36) Provision.
(87) Assent prescribed.
(38) Certificate of amendment.
Art. VI.—RIcHTS AND LI1ABILITIES.
SEc. A. Officers and directors.
(39) Rights.
(40) Duties.
(41) Limitations or prohibitions.
(42) Liabilities.

podapuaday
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Arr. VI.—RicuTs and Liapmiries—Corntinued. -
Sec. B. Stockholders. e
bl (43) Rightsy
, (44) Limitations or prohlbltlons
" (43) Liabilities.'
Sec. C. Comhtzons of liabilily.
(46) Prouslon -
Sec. D. Employees..” - -
47) Pronslon
ART. VII.—CORPORATION AND STATE. =~ ~ ¢
Sec. A. General.provisions. - . -
(48) Registered ofﬁce—Agent
(49) Books—Inspection.
- (50) Receivership.
Sec. B. Repeal or amendment of corporate law.
(51) Provision. *
Skc. C. Constilutional provisions.
(52) Creation by general or special act.
" (53) State aid.-
(54) Holdings of real estate.
(55) Rights and prluleges
(56) Limitations or restrictions.
(57) Trusts and monopolies.
(58) Taxation.
(59) -Foreign corporations.
(60) Constitutional amendments.
(61) Full text.

Sec. D. State vecords of corporations—Reports, and relurns.

(62) Tabulated sheet.
ART. VIII.—INTERCORPORATE RELATIONS.
Sec. A. Merger or consolidation.
(63) Provision.
Sec. B. Holdings in other corporations.
(64) Provision.
Skc. C. Sale of franchise.
(65) - Provision.
(66) Minority rights.
Sec. D. Reorganization, succession, or extension.
(67) Provision.
Arr. IX.—Trusts AxD MONOPOLIES.
SEC. A. Acls-forbidden.
(68) Provision: < v o o e
(69) Euforcement of laws.:
Sec. B. Penallies. . -, }
(70) PlO\lSlOll ‘
Art. X.—TFoRrEIGN CORPORATIONS. .
Sec. A. Conditions of adnnssion.
(71) Filing charters.
(72) Filing statéement.
(73) Appointment of attorney.
(74) Express powers'or restrictions.
(75) Reports or returns.
Sec. B. Tazalion.
(76) See Art. XI.

.'Art. XI.—Part.I. GENgRAL PROPERTY Tax.

REPORT. OF. COMDMISSIONEER OF CORPORATIONS.

Ch s SEC A. Real estale . v ‘
) (77) Nature. A
(78) Application.
(79) Assessment.
(80) Purposes.
Sec. B. Personal property—Tang-Lble and mlangzble
(81) Nature.
(82) Application.
(83) Assessment.
. (84) Purposes. .
Sec. C. Personal property _/—Tanglble onI .
(83) Nature.
] (86) Application.
! (87) Assessment.
- (88) Purposes.

Sec. D. Corporate property as represenled by stock or shares.

Croa e - (89) Nature.
(90) Determination.
(91) Application.
(92), Collettion.,
(93) Dlstrlbutlon
Sec. E. Corporate bonds.
(94) Provision.
Sec. F. Ezemptions.
(95) Pl‘OVlSlOll
Arrt. XI —-PAM‘ II. License Tax.
Sec. A. Charter fee.
(96) Domestic..
(97)- Foreign. -
SEc. B. Franchise tax.
(98) Nature.
(99) Determination,
(100) Application.
(101). Collection.
, (102) Distribution.
Sec. C. Occupation tax.
(103) Nature.
(104) Application.
(103) Purposes..
Sec. D. Ezemplions.
) (106) Provision.

CORPORATE RECORDS.

19

The unportnnt matters of corpomte reports and. returns: received a
special supplementary treatment. - The several 1nst,ruments beginning
with the charter, or certificate of incorporation, whlch under the laws
of the State, go to make up what may be termed the State or official
record of corpomtlons domestic . or fmelgn were set down in order,
and, in connectlon Wxth each document hsted notes in tnbulnted form

i
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were made showing when and where the same is filed or recorded,

and its contents, as required by law,

State récords of corporations.

(;\'_a,me of State.)

An example of such table follows:

B
Doimnestic.

f

Foreign.
Dor‘i‘ilel(lll.em ‘Bgf{e When filed.|  Contents. ‘Ell;f{e When filed. Contents.
Charter, cer- | Secretary | Timne of | Name; object; | Secretary | Before | Copy of charter
tificate, ar- | of state. incorpo- capital  stock; | of state. com - and statement
ticles. ration. number of mencing of proportion of
shares;- location busi- capital stock
. of prmupul of- ness. represented  in
fice; duration. State and name
(Statute cited.) . and address of
h agent; also to
report changes
in the same.
St e (Statute cited.)
Certificate of | Secretary | Before Copy ofstatutory
organiza-| ofstate. proceed- notice for meet-
tion. ing to do ing for- organi-
business. zation; copy of
subscription
list; . names of
directors; ferts
of office.:
. (Statute clted )
Certificato of | Recorder { Before | Copyofall pat{ters
organiza- | of deeds | proceed- hitherto filed -
tion. in coun- | ing todo with secretary
ty where | bhusiness. of state.
principal (Statute cited.)
office is
located.
Statement of | Secretary | Annually | Deseription of all
real estate. of state| before real estate ac-
and coun-| Dee. 21. quired as secu-
ty record- rity for debts,
er. etc.
(Statute cited.
Certificate of | Recorder | With sec- | Copy of record of
dissolution. | of deeds | retary of all proceedmga.
and sec-{ state .reciting' ‘adop- |’
retary of | within 3 tion of resolu-
state. months tion for dissolu-
after tion; showing
agreeing debts to have -
to dis- been paid and
solve. assets distrib-
uted.
(Statute cited.) -
Certificate of | Secretary | Before | Nature of change
amend-| of state | given ef- and - "certificate
ment. and re- | fect. of two-thirds
corder of vote; change of
deeds. name; place of
. business; oh-
ject; increase
or decrease of
stock; increase
or -decrease of
directors; ' con-
solidation.
. . (Statute cited.) . e
Annual re- | Secretary | Annually | Location of prin-
* port. - of state, in- Feb- cipal office in T
State; names

ruary.

and residences
of officers and
expiration of
terms of office:
whether pursu-
ing active busi-
- ness and kind
of business.
(Statute cited.)
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State records of corporations—Continued.

Domestic. - Foreign.
D 0“{[‘;’5‘“‘ “nfll:;lm When filed. Contents: ‘t‘ilgsl:c When filed. " Contents.
Returns for | To assess- | Annually | Name; ' location; | Assessor...| Annually | Foreign corpora-
taxation. . or who | in April amount” of cap- in _April tions make re-
returns i or May. ital authorized; or May. turn of tangible
* | 'same to number of . S property in Stete
the coun- shares; amount - in same manner
ty clerk; of capital stock as individuals.
the latter paid up; market (Statute cited.)
forwards value or actual .
ittoState value; indebted-
 auditor. ness;: assessed
valuation of all
tangible prop-
erty. .
(Statute cited.)

L ey R
CORPORATE TAXATION

A similar treatment was given to the subject of taxation, and a ‘simi-
lar table prepared for each State with l'eva;d to' corporate’ taxes and

“tax records.

This table is designed to show, in briefest forni, the' entire

scheme of ‘corporate ta;atlon in foree in the Stute, together ‘with the
nature, contents, and custody of all réecords' or feturns requiréd for

purposes of m\atlon

it

An e\nmple of such table follows

Co: poratwn ta:tcs and tax records

(\’nme o( Stnte )

JEEE A I

‘E. Corpom-

C. Where listed, N L .
A'ts;gg‘“’t B. Purpose.]  returned, re- b. l:e?:g::le of . tions ' " F. Remarks **-*

e corded. - affected. i
1" Realestate..| State and | Where located._|' List' filéd with |- DomeSstic, | Valuation every’ fourth
local. . BSSCSSOT. . foreign. year (1903}, at one- -fifth

. ) IR e s ! aiE value)
2. Personality.|..... do._._. - County, town, Tangible property ouly,
N or district "of . exeept in making news-
principal place paper, coal-mining, and
of business. : ‘stock-breeding compa-
nies. These are - as-
sessed on tangible and
L _intangible values, in-
cluding [ranchise and
mx on corporate. ex-
*On one-fifth fair
. . i . . \alue

>3. Stock perse |..... do. ... do.oooLl. Detailed retirn | Domestic. ..| On one-ifth of fair valiie
(taxed tothe |, | to assessor, . ..;of.  corporate., excess.
corporation). | * who forwards [ This tax does not apply

to county to munu(ncturlng.
clerk, who for- ne“s[mper, coal-tiin-

X N . . _}vnr(ls to State ing, -and stock-breed-

: : auditor, ) ing companies.

4. (Taxed to [...do....... Where holder re- | List ﬁled with | Foreign_.... VForelgu sto»k taxed un-
holders.) sides ’ assessor. o der 2
(Individual R R
tax list here.) el '

5 Bonds..___.|._.do..__._j.....do.eeioo |l 0l Domestic, .Taxed under 2.

‘ foreign. |’

8. Initialchar- -\ppllcnuon for RSN, 1, SO, Domeslu' Gmded on au-
ter fee or li- State. charter R thorized stock.® For-
cense. A , eign: Graded .on pro-

‘portion of stuck ‘répre-
A \ K , sented by property and
: business in State.
~7. Franchise._. None.
8. Occupation. None.

9. General remarks: The corporate excess return is made to assessor, who returns it to county clerk, who
sends it to State auditor, who lays it before State board of equalization, who thereupon values such corporate

excess and certifies sante to local tax officers.

to State auditor.

Telegraph companies are taxed on corporate excess, but return

~

|

Y
"
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- Thus far compilations and ‘tabulations ‘of the ¢haracter described
have been made for the following States and.Territories:

. Arizona.,., ... . - Maine, .. North Dakota.- .-
Arkansas. a Maryland. North Carolina. '
Connecticut Massachusetts. Oklahoma.
Delaware.: : Michigan. Rhode Island.
District, of Columbm Minnesota. " South Dakota

" Georgia. . Mississippi. Texas.

- Idaho. Missouri. Utah,

Illinois. ) »Montana . ) Yermopt. »
Kansas. : ’Nebraska ' Washington.
Kentucky. . Nevada: Wisconsin.'
Louisiana. New Jersey.

FIELD INVESTIGATIONS.

. The foregoing outline describes the work of the Bureau in collect-
;1ng, digesting, and. tabulntmo' the statute law 1elatmv to corporations.

. But to understand fully existing corporate conchtlons it was nec-
esszuy also to, consx]er the actual enforcement of this statute law,
a8 lllustmted by the pmctlcal opemtlon of the corporation laws of
given States. ot

Accordingly early in the yeiu an mvestloatlon was begun and has
since been carried on, by speciil agents of the Bureau of Corporations
at the several State and Territorial capitals. The specific objects of
this investigation; whlch have been ing large measure nchleved were
_as follows:

First. The. collecmon of evel'y item of information concermnv the
‘more’ 11np01tant corporations, ‘joint stock companies, and corporate
“combinations presumptlvelv engaged in interstate or foreign com-
merce, chartered by a given State, and disclosed by the official records
“of the State..

Second.”’ The ascertainment of the actual workings and practical
efﬁmency of the State laws, so far as they are de51gned to secure
an official record showing the character, organization, membership,
control, capitalization, property, or operations of corporations within
the State..

Third. To show the e‘mct nature and extent of the mfounatlon con-
cerning corporations t6 be had from official sources.

Fourth. The general course of incorporation in the State, ‘and all
legislation ‘affecting the same; also the general policy of the State
toward corporations, domestic and foreign, as exemplified by its laws
and the manner of their enforcement; and further, such special or
unusual laws, 1f any, regarding corporations, as might be found in
operation. - : L

4
]
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EXAMINATION OF. RECORDS.

The official record of any given corporation :will be found usually
to consist of any one or more of the followmv documents, filed or
recorded with the ploper ofﬁcer of the. State

IR EE RS L
1. Altlc]es of association, certificate of incorporation, chmter T
2. Certificate of change—. . )
in the name;
statutory agent or attorney;
locatlon of shtutory office; o
v location of place of business. = +-F/o b e LBy, ]
3. Celtlﬁca.te of amendment— . i . ... ~ e e
relating to classes of stock or pm value of shmes,
increase or decrease of stock; )
" nature and umount of mdebteduess,
immber powels, or duties of ‘directors or ofﬁcera, ’
<objeets, purposes; or business; ity - i
charter provisions or powers in other partlculatﬁ
4. Certificate of sale or transfer—
either voluntary, by agreement, .or consent;
or involuntary, by foreclosure, forfeiture, or otherwise;
.. of franchises; - .« s o T ;
of property. ,
Certlﬁcate of merger or coxiaolldatlou
6 Certlﬁcates, miscellangous—-
: sho“ mg issue of corporate stock;
payment of capital stock;:
: " creation ‘or increase of indebtedness; .
. appointment. of statufor, v, agent or attorney;
. .loca.tlon of puncxpal office or pla.ce of busmess,
acceptauce ‘of statites and constitution: -
" renéwal or extension of charter rights;
: tie dissolution or:surrender of charter, ~: ¢ . ' : Vi
7. Rep01ts or returns, general L L S e
. to secretary of state; . , o
other State officers. o
S Repmts or returns, for purposes of ta\ﬂ.tlon— o
‘to'State officers; - B
- county officers;
‘municipal officers. -

o

“Tlie ageiit " was instructed to examine the laws of the Stute to which
he was asmgned and note all provisions relating to the form,‘contents;
and custodyof such of the above-rhentioned documents-as inight be
réquiréd by that State, and then, with regaird to the principal corpo-
rations chosen for investigation, to”examine évery paper-and docu-
ment, filed or recorded, concerning éach corporation separately, taking

up -ench paper in chronological order, noting: the date of filing and:
_ mnlung ‘an’ abstract of its contents under appropriate heads., By this

means all’ the information relating to each corporation examined dis-
closed ‘by the! official record of the-State was collected, and-in' such

form ‘as to exhibit the force ‘and ‘efféct of the State laivs in' actual

practice.

aotm i
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SPECIFIC:'CORPORATIONS ' EXAMINED,

& For$ evely State v131ted aﬂhst of cor pomtlons mgamzed therein was
prepared “and furnishéd “tc" the  ‘agent' for e\‘tmmatlon “This " list
was designed to include, so far"as could be ‘asceértained i m &dvance, alt
the more important: corporations oxganwed in the State:and- engaged
in interstate or foreign cormmerce, typical either of the State’s‘indus-
tries or laws, Common -carriers sub]ect to the ]urlsdlctlon of the
Interstate Commerce Commission’ were not, embmced in the investiga-

tion: Pubhc-selvme cmpomtlons, 0 .called ttrust -compdnies;, and

banks were considered only incidentally, chiefly. with:reégard -to mat-
ters of taxation. Tlie"'eorﬁol'tttions"tli'us selected, for all tlié States
visited, whose official records ‘have heen emmmed ‘and abstracted,
number over.1,500, and include the Jarger pzut ‘of the.more 1mp01tant
_industrial and commercml ‘corporations, ]omt stoclx companles, and
cmpomte combmatxons in the: Umted States

That psut of the mvestlgatlon devoted to the matter of corporate
ta\atlon was made as thorough and exhaustive ¢ is'the’ subject allowed
It was deSIgned for secure the fullest pos31ble mformntlon concermng
each of the various systems of taxation in use m the. several ‘States
and Territories, so far as cmpomtlons, both domestlc and f01e1gn
were affected thereby. ' It: complehended a careful compilation of the
tax laws nnd a study of" thelr actual opem ons m “éach Stute, as a
whole, and in’ its”variot c" “and rdl‘vmons The
agents of the Bureau were, 1nstmcted to obtain copies of reports or

. returns of every kind requlred of corpomtlons for ;the purposes of
taxation, both State and local, and copies of tax lists, levies; appraisals;
1ece1pts, certifications, or other documents- formmg pmt of the
machinery used in the laying and collection of taxes.

These directions have been carefully followed, and the Bur eau 1is in
possession of o complete set of such papers from every State visited.
The amount of revenue derived from corporate taxation in-'the State

or Territory, the sources of such revenue, and the amount received from .

each source were also ascer tamed Inevery State or Te111t01 v v151ted
-the exact character-and extent.of . the mformatlon to.be had from any,
stutements, reports, or. returns of somie of the more 1mportant of, such
corporations,, purtlculmly those. 1equned for the purposes. of, tn\atlon,
‘were copied or abstl acted. In addltlon to,this, a complete list: of for-
eign cmpomtlons adm1tted to the Stnte to do, business- was, prepar ed,

showing the name, capltul stock, and home State of each cor poration.
listed.....These h_sts are valuable in this, that they will aid the Burean

in discovering ‘what corporations- are engaged in interstate commerce,- -

and, therefore, within the jurisdiction of the Bureau.of Corporations.

VRN

By
N
I

A
i

of the Commlssxonex

REPORT OF COMMISSIONER .OF CORPORATIONS. 25

‘The mateérirl, therefore,:collected flom each State \'1s1ted m the
course of the mvestlgatlon ‘consists [ IR

Fll‘st Abstmcts of ‘the lecor(ls, of spec1ﬁc domestm cmpomtlons

Second Abstlacts of the lecords of speclﬁc forexorn corporations. .

Thnd List of foxelgn corporations. ndmltted to. the State to. do
busmess NS

' Fourth. Offi¢ial forms of a]l corpomte documents requu'ed or per—
mitted to be filed. = "

.. Fifth.. Official publications of ever y kind deqhng w1th cox pox ations.

Sixth. Tmnscrlpts of all records: or returns used i in connectlon with
corporate taxation, tttken from typical originals,.

Seventh, A specml 1ep01t made by the agent, coveung evely feutule

of the work in detail, and containing, among other: thmvs, an account .

of the general course of incor porntmn in the State, an accéount of the
practical effect and operatlon 6f ‘the” vmlous statutes in foxce uud an
account of the system, of ta\ntlon, general and local, in its actu&l
opemtlon

sviptheate r,:,l'; N [T O P
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Beginning with those States whose laws are most f1 equently 1esorted
to by promoters of corpomte entelprlses, the following States and
Territories have been V'lslted in the course of the 1nvest1gat10n qhove
descubed o , SARAS R

e PR
sieete L

Arl_zon_a.__ Kentucky. ' ~ Ohio. + -~ :
" Califorinia." *- +*  Maine: =+ »™* ="+ "', Pennsylvania.” ,
Colorado. ~ Massachusetts:" -+ + .+ Rhode Island.
- -Connecticut: ' » i Michigai. +* - South Dakota.
- Delaware. " -~ * ' Minnesota. - "¢ - : . . - Texas.
Timsis. Missouri. West Virginia.
- Indiang.:-* ' . Montana. - e " Wisconsin. -
Towa. - " New:Jersey: - ’
Kansas. oot New Yorke = cer ot i S T

I1.' CONSIDERATION OF CONSTITUTIONAL POWERS AND RESTRICTIONS.

. With_this end in_view. the .attorneys. of .the Bureau have made
e\haustxve examination and research of judicial decisions bearing upon -
such. constitutional questions; and hzwe preparéd a lmge number of
memoranda, thereon The more nup01 tant of the sub]ects thus txented
are as follows: =

l Powmzs OF. THE BUREAU

Pr0\ ince and dutv of the Bure'm of Corpomtxons, and the power and authonty

|
|

2 TENOUEN ML paanpeadd

R ———



26 REPORT O COMMISSIONER OF CORPORATIONS,

Procedure by the Commissioner of Corporations to compel attendance of wit-
. nesses and the production of documentary evidence.

Analysis of decisions of the United States Supl eme Court in cases mvolvmg pro-
\15|ons of section 12 of the interstate commerce act: Interstate Commerce Com-
mission v. Brimson (154 U. 8. 447); Brown'v. Walker (161 U. S, 591); and Inter-
state Commerce Commiission ». Baird (194 U. 8., 25), all relntne to the power to
compe! attendance of witnesses.

Examination and annotation of the interstate commerce act, section 12, and an
act in relation to testimony, etc., relative to the power thercin given to compel
attendance of witnesses.

S S T S S T S R R 7 R SRCEp PEE U R RSN

2. I‘XTERSTATE COMMERCE.,

Judicial definitions of interstate comtueree; exainination of the questlon, What
is interstate commerce, as determiined by the courts. - :

-Memorandum showing.cor porutlons sub]e(,t to provisions of act creating Bureau.

of COI‘])O[‘atIOI\b o ) "
. Digest of cases repoxt' cl. in Intersta.teﬂ

relatmg to the work of the Buréau.
Cases showing the relation between commerce and prodiction or manufacture
Power of Congress as to foreign commerce. D
Prohibitions and restrictions of commerce, as exemplified by Federal statutes,

applyving and decisions upholding these powers.

" Statutes actually prohibiting commerce.

oml_nqrce .Commission 1'eports on points
Sttt e I N IS

3. U\'ITED STATES CORPORATIO\S

The po“ er of Congx ess to cr eate cor poratlons

The power of Congress to create corporations, and the right of the States to tax
national corporations.

The power of Congless to create corpotatlous engaged in foreign mld interstate
commerce, and to regulate all corporations so engaged.

Rights of national corporations in the States: Manufacturing corpoxatlons

Digest of national-bank cases in United Stutes and Federal reports (omitting tax
cases).

Power of Cougzeas to g1 ant to its cmporatlons the right of emment domain.

Digest of cases of Federal taxation and State-bank issues.

National regulation of interstate commerce, based upon a license sy stem.

4. STATE Powmts N ReLatioN To INTERSTATE COMMERCE AND UNITED STATE&
"CORPORATIONS. .

State ta,\atlou and regulation of ‘corporations:. National banks, rmhoad com-
-panies, and telegraph companies. .. ) :

State control of interstate commeree by stlpulatlons in chartels .

. "Staté” lcgulutlou of fmewn cmpomtlons .

Maxinmuin limits of the police powers of the States it connection w 1th lutexbtate
commerce.

Abstract of United States Supreme Court decisions involving question of State
taxation of corporations eugaged in foreign and interstate commerce, yvnth digest.

State’s right of taxation of corpomtxons engaged in interstate nnd foreing com-
merce; how affected by Federal organization, and control of stich corporations.

State taxation of franchises of corporations engaged in interstate commerce.

State control of interstate commerce and corporations engaged therein.

Delegation to the several States of power to regulate commerce.
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5. ForeigN CoRPORATION Law.. |

Origin, organization, powers, and duties of Board of Tiade of England.

Management and control of corporutlons aud orga.mmtlons England and the
United States.

English companies’ acts: Topical analysm, with schedules and tables; orders and
rules for winding up companies. .

. DIGEST OF ““ANTI-TRUST!’ LEGISLATION.

_ The Bureau has.considered .carefully and.at.length .the.various
Federal and State statutes dealing with illegal industrial combinations,
the so-called “anti-trust” laws, and has prepared for publication a
volume upon this subject.

Summarized briefly, this pubhcatlon will’ contsuu the following
subject-matter: . . v

A general survey of Federal and State “ant1 trust’”’ la.\\s with especml refereitce
to their historical growth and operation.

Tables of “anti-trust’ laws, showing in tabular and condensed form, so as to he
readily available and easily comparable, the provisions of such laws, including the
sectional distribution of State laws; Federal decisions under the Sherman anti-trust
act and cases arising in Federal and State courts under State “‘anti-trust’ laws.

A detailed description of Federal and State “anti-tr ust” legislation by States,
with a discussion of their operation and effect.

A compilation in full of Federal and State “anti-trust” laws.

The Sherman anti-trust act annotated and discussed.

Digest of cases arising nnder the Sherman anti-trust act.

A digest and discussion of eases involving common-law principles as to combi-
nations in restraint of trade.

Federal and State laws against conspiracy.

A bibliography of the literature upon this entire sthect

ECONOMIC I\IVES’I‘IGATIO\IS

Prior to the beginning, in March, 1904, of the investigation of the
meat-packing industry, the Commissioner did not undertake to secure
information legardmg corporations and industrial combinations by
addressing inquiries directly to them.. It was c0n31de1ed necessary
to lay a foundation on which such direct investigations could be
intelligently ‘and effectively conducted. - With this object the Bureau
has aimed to compile from sources alr eudy existing all available infor-
mation regarding certain leading combinations, and to analyze care-
fully the matexml so gathered. In this way it has been possible to
form preliminary judgments regarding the economic and financial
practices and effects of the combinations investigated, and to deter-
mine the lines of further original inquiry, both with respect to the
combinations studied in this specml mannel nnd more bloadly, with
respect to combinations in general. '

Digests of information of the character described have already been
prepared, or are in course of preparation, concerning several cor-

4
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porations and combinations: . The: general scope of these digests is
shown in the condensed outline below.. This outline is followed gen-
erally in each mvestlo'ntlon, W 1th such modlﬁcatlons as the specml
nature of the material nmy dlctate A _ T

’oe

et st - . o L .

- OUuTLINE FOR chss'rs OF Inromm'rm\' e
Organization: : .

Formal’ descmptlon of present corporatlon or combinations—State of i mcorpora-
' tion, charter, folm of orgamzatlon nature of business, officers, ancldnrectons
¥ ‘:Hlstorymf organlzatlon, constltuent or antecedent corporntlon 1 :
Capilalizalion: - {siy

P JI . .
. Formal statement of Amo nt. of secuutles, (hwdends,iand mmket vulue of
shares. i

History of promotlon zmd cnpltnhzatlon—basm of' 1ssue of seclmtles, proﬁts
“ of plomotels, etel’? i ST T
Capltnhmhon in rela.tlon to tanglble value and emnmg capacxty of plants
Pinancial reports of | the corporation.-. s :_ Lot e
Control of plants and productwn—competztzon e : .-
History. and general .description of concerns and plants controlled
. Control of output.. -Character.and. eﬂ"ectl\ eness of competltlon
Restrlctlon of output. ., .
Competitive methods— ocal pnce cuttmg, ra.llroad dlacrlmnmt\ons, etc
Prices and cost of productum RO
Prices—statistics and anaI) sxs companson \uth raw mateual and by -prod-
ucts; effect of combinations. and of other mﬂn_ences
Cost of production and proﬁts e
" Economies effected by combmatlon - . .
Tariff, ctpmts and imports: ... .. e e
" Description of present and ealher dntles
Imports and exports. B T U S T
Production, costs, aind productwe cond'_ﬂ ns _in foreign countries. .
Tariff policy of foreign countries. o ’ )
Comparative foreign and domestic prices. :, - .
Export prices of Amencan ploclncts :
Labor, condzlwns S “. i

' Y -.:':,

- On'the basis of the gener al study of available 1nf01mntlon concern-
ing tlieir business, plellmlnary outlinies "of i mqumes to be nddressed
dn ectly to the companies’have been: ‘prepared.’ o i

“In’ addition to tliesé' more "extended “investigations: many brlefer
réepor ‘ts’ and themoranda- have been’ prepared-regarding individualicor--
I)Ol&thIlb, or 1e°*iu(hncr methodb of nlvestlcrntxon sources of 1nf01ma-

SEew

tlgatc the allcoed beef comb The Secletm'y o’f‘ Commel 'ce 4

cnlled f01 in the lesolutlon .
ject will shor tly be submitted.

, nd’
Labor directed the Bureau of Corpomtlons to. conduct the 1nqun'y,
tended specnl lep01t on thls sub-
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Special agents, with clerical assistants, have been constantly in‘the
field since April.. They have secured comprehensive statistics, chié‘ﬂy
relating to the puces of cattle and'of beef, from the records of all
the companies'in the' alleged combmatxon and also from mdependent
packers, commission men, retail dealels and other sources. They
have interviewed a large number of mdependent packers, commission
men, cattle raisers, meat dealers, and.other persons, with a view to
ascertaining facts and opinions relating to the existence of a combina-
tion, the movements of prices, the causes of such’ movements, and the

"general conditions of the cattlé*and beef 1ndust1y

. THE I\TSURANCE WORK OF THE YEAR

In the last pal agraph of section 6 of the act there is mcludecl a clause
in which a special direction is contained covering, the questlon of

* insurance. A careful compilation of the insurance laws of the various
"States is being made, based upon a uniform outline. For this pur-

pose the following outlme .was prepared. Under it the laws relating
to insurance in each State are being compiled, and a given topic in
insurance can be readily compared for every: State by reason of the
auanwement of the plan under wlnch each is complled.

General outline adapted to all of the States, covermg the ?,mportant
provisions relating to msurance legwlatwn
AnT[cLE‘I.

'SUPERVISION. .

‘i{ﬁf,‘ I. In whom reposed -
1 (a) Official title. ' "+
2 T (b) Quwhﬁcatlons. ) R
3 (c) How selected. K
4 “(d) "Term of office; "
5 (e) Compersation. s
6 - (f)" Bond.’ """ - R
7 (g) Seal of office. S
8 “(h) Office foxce und dutles S R
. .JII. Expense of. LT S
9 " (a) How defrayed. o
II1. Powers and duties of comnnssloner.‘ e
’ (a) Certificate of authouty
10 o ' (1) To agents.
11 ‘ " (2) To companies.
12 - (3) Revoeation of:
-.(b). Examination of, compmncs.
13 ) ) Scope of. T
14 (2) When riade. e .
15 (3) Publieation of.
16 (4) E\pense af. | .
17 T (a) Penalt 1 f01 refusn.l to Sl'l’;l}lt to.

e <

1

i
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P oy PUVE g ey I

-~(e)'7 chmt of commyissioner.t " - :
~(1) a’l‘o'whom andiw. hen mnde
- (2) Contents ) FRNNPTAN N

PROVISIONS' :\I‘PLICABLE TO *ALL CO\IP\VILS

Adve1 tlsemcnts, lcqun ements as'to!

b) ‘Embculement by}
.~(¢). Personal liability: ‘of .1
(d) . Resident, agent law.,

'._(c) Imp'mment oft O

. Con’mact of insurance deﬁned:
. . Cmpomte name au(l loc'\tlon.
R4

Deposlts N B S S N
(a.) '\mouut of T
(b)Y Tnveéstment of. ‘
(¢) With whom made. .
(d) Withdrawal of.
Insurable interest.
Limit of _single risk, e N
Misrepresentation and fraud. ;
Real property, lestnctxous as to, holdmg
Reinsurance, wqmrements as to.

Y N
Emergency, reinsurance reserve, or gummnty funcl and the valuatlon

of policies.

Restrictions as to engaging in a.ny busmess other than insurance.

Service of process. o,

Statements and reports bv compames
(a) With whom tmd w hen
" (b) Contentsof.” T
(c) Publication of ] . A

Suits,-limitation.of. tlme of m;tltutmg g

Taxation. s g

General penalties.

AF;TI(‘:LILII‘;?III. T

PROVISIONS APPLICABLE TO FOREIGN.COMPANIES,

. Admission of, reqmrements as to .

) Cap\tal
(b) Deposits.

(c) Documents to bé ﬁled W lth the commissioner. o

) Appomtment ‘of attorney.
(e) Restriction as to removal of suits.
(f) Other requirements.
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ARTICLE IV.
rgldex PROVISIONS APPLICABLE TO DOMESTIC COMPANIES
O, xinai B [STSRLIARSS I L LR N
8. . L Oxgammtxon a.nd 1ncorpomtlon )
59 II. Subject to geneml pertment incorporation law. CLIS !
60 II1. Dividends, or distribution of surplus. ) .
61 IV. Consolidation of. . e e s Coaer ;
62 V. Personal liabilities of membels, stockholders, dlrectors, trustees, or
officers. DR
63 VI. _Iusol\ ency and recexvershlps o e
oetoap o e “-_ SN
" : ABTICLE V
PROVISIONS APPLICABLE TO FIRE AND 'MARINE INSURANCE COMPANIES,
64 I. Definitions of, or limitations as to business.
65 . If. Anti-coinsurance. - - T R T S S ey}
66 IT1. Anti-compact or anti-trust. > wi- v o i : X
. IV. Cancellation of policy. : i
67 - . (a) Prohibited without notice. S (ool
68 (b) Premiums to be returned.- o
69 -+ V. Duration of policy, limitation as to. A i
70 . V1. Fire, notification in case of. ERUSE i -
71 VII. Insurance in unauthorized companies. B LN o
72 VIIL Policy must designate the kind of company.
738 - IX. Policy to contain conditions in full.
74 X. Standard pohcy ERESEE R
75 XI. Valued pollcy law
ECURE R R T R LT ] A
Anmcma v (A)
76 " PROVISIONS APPLICABLE TO'LLOYD'S COMPANIRS, ¢ Lo
T ~ 0 ARTICLE (VL vitalen v vy cE T oy
PROVISIONS APPLICABLE TO LIFE, HEALTH, AND ACCIDENT INSURANCE' COMPANIER,
77T .+ dyDefinitions of, or limitations .as to business. .

78 . 1I. Application, copy of, to be qurmshed applicants. -
79 III. Beneficiary’s exemption 0
80 1V. Change of beneficiary.

‘ V. 'Discriminations prohibited.
81. “iiexiio(a) Anti-rebate.. -
oo (b) Agsinst negroes. ., .-
83 ) Other dxscnmma.tlons

S'{; c VI I‘orfelture of pohcles w1thout notlce

85 VILY Tii ty g
86 VIII
87 o IX Mnnmum prennum "to be cha.rged AN ! : i

88 X. Registered pohcles and a.nmuty boncls, requxrements as to.'

89 ° )&I Sulrender vleue of lupsed or forfexted polxmes A

An'rrcm VI (a)e

" PROVISIONS APPLXCABLE To’ ASBESSMENT LIFE COMPAVIES.

90 L Definition of, or 11m1tatxons as to busmess. T

91 ‘
92 ‘

93 .

94 V. Notice of assessment. .

95 VI. Policy to-state maximum amount.
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105 - IV. Fire marshal Com B e ey
106 V. Remprocal or reta.hatory N S
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ARTICLE VI (b)

* Voo

{ndex PROVISIONS APPLICABLE 'ro FRATERNAI. ssusucmm SOCIBTIES. *
No.
96 1. Definition of, or hmltu.ttons as to busmess. .

97 II. Age limit. .

98 III. Constitution and by-la.ws.
- IV, Exemptions, ;. .,

69 . (a) From general msumnce law
100 (b) Of certain societies. }
101 V. Payments of beneﬁts, endowments, etc _‘regula.txon as to.

An'rrcx.n VII

e BPECIAL LAWS:. .-
102 --I. Anti-coinsurance.

~103 1I. Anti-compact, or anti-trust... - 1.

104 III. Anti-rebate..

107 VI .Resident agents. .. . .
108 VII. Standard policy. ol
109  VIII. Valued policy. - ;

R N A

An’rrcm VIII

SCHEDULES.

110 I. Schedule showing the amount of canitsl, Hebosits, and the date on

which the annual reports arerequired.
111 11, Schedule showing th'e amount of fees, taxes, and charges required..

Under this plan compllatlons have'been made of the lmvs of the
following States::s:: ' -

Ced LN e o T L

Connecticut. RPN - Ma’ssac_husetts.‘ © e 7 New York
District of Columbla o+ Michigan. . -Ohio. -
Florida. .. New Hampshire. i ‘-0Lla._hor‘na.

Kansas. . S et

Letters in the followmg form were sent to the commissioners of
insurance, or other insurance oﬁicmls, of the several States

Under the provisions. of the act, of Congress estabhshlng the .Department of
‘Commerece and Labor—a copy of -which is-he Fewith - mclosed—lt is the duty of -
the Bureau of Corporations to gather, complle, pubhsh ‘and supply usefu] infor-.
mation concerning certain corporatxons, spe 1ent10n _being made of corpora-
‘tions engaged in msurance )

In pursuance of these requlrements it ls desrred to obtam certmn mformatnon
from the constituted authorities of the several States and Terrxtones, and you
are requested to supply the following: 's i i

(1) In what official board or, commission, is reposed, the supervision and regu-
lation of insurance in the State of Z? o

(2) What are the powers “and dutles of said ofﬁcxal or body‘? )

(3) What distinctions are made between the several kinds of i insurance in regard

to the duties and obligations of the compames W ntmg the same and thelr super- -

vision and regulation by the State?
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- (4) What distinctions are made between foreign and domestic companies, respect-
ing fees, taxes, and regulations? . ... .,

(5) Copies of existing statutory enactments rela.tmg to the orgamzatlon, con-
duct, management ‘and’ requxrements of i msurance corporatrons a.nd the superv:sron
and regulation of the same by the'State. ~~ - "+

(6) Publications of the State contmmng the reports or returns made by or
regarding such corporatxons, and copies of the blank forms used; or, if there are no
such pubhca.trons, what 1s requued of such corporatlons respectmg reports or
returns.

(7) A list of insurance compames, foreign and domestlc, Within the State, ngmg

. .the name,.location, and character of each n.nd the officer to whom correspondence

should be addressed.

(8) Informatxon s requested o.nd refelence thereto is desired, if there are any of
the followmg msurn.nce laws in foree in the State of Valued pohcy lnws,
antl-compact or antl-trust laws "tnndard pohcy Inws, re81dent a.gent laws. retalm-
toi'y or recrprocal laws:; "

Tt is further desired to obtam for the Buteau of Corporations all the mformatmn
respecting the subject of insurance as dealt with in the State of - that may be
in the possession of the various Sta.te officers and which may be properly afforded.
Attentlon is mvrted especlally to sectlon 6 of the mclosed nct whxch authorlzes the
Bureau to obtam the mformatlon asked.

‘Tnelosed you will find frank envelopes for rephes, and franks under which can be
sent such prmted matter herein requested as you may have. PR

This met with general response and placed the Burea.u, so far as the
inguradce world is concerned, in an'attitude that met the approval of
those interested in this’ great business. These ;rephes conta,m 1tems
of information of great value. : n
 With a view of making an mvestlgatlon of the eﬁects of the valued
policy law agents of the Bureau visited several States which Have
such law. Theindividualsinterviewed included not only thé officials of
insurance companies, but also State insurance commissioners; officers
of boards of underwriters.and of associations of business men, bank-
ers, insurance agents, etc: .- Their main ob]ect was to ascertmn, 1f _pos-
sible, the pra.ctlcal effects of the valued policy la.w as in force in the
several Sta.tes. ThlS, however, was not the only. ob]ect mtended to be
a.clneved SRS PR s ;- ;

This mvestlga.tlon served to bnno' thls Burea,u 1nto closer touch w1th

_ the prominent;insurance.officials and. the, 1nte1,s"ts that they by pre-

sent. . The interviews served the purpose.of acquainting these oﬁcials
with the general purposes for which the Bureau was orgamzed o,nd its
jurisdiction: in gathering information relating to insurance.: A great
deal of information wads secured, having both:a. positive. and 8 nega-~
tive value. It ncqumnted the Bureau with the methods of opemtlon
of certain great companies, their systéms of keeping books, the char-
acter of the mforma.tlon possessed by them, a.nd those thmo's that ‘they
lack U 4 : _ -

This Bureau has a.lso made an 1nvest10n.tlon m other b1 nches of the
Government to ascertain. what pubhcatlons, statlstma 01,otherw1se,
have already been. prepared that inay be useful for 1ts w01l{ ~ Reports
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- The facts upon which remedial legislation must be based are in-the
possessxon of: persons and corporations -engaged in business—some
Lave been given to the public, others have been incidentally furnished
through -judicial and legislative proceedings,.and others have ‘been
held as business secrets:’: As.to the first two classes the Bureau has
been systematlcally collectmg them from all available sources; as to
the. last:class special inquiries: ‘have been made or, ‘are being made
from particular corporatrons - In dealing with.this class' of facts it is

. récognized : that .there.is o fairy ground ,f01 discussionas:to.whether.

certaln questions-are; mfrmgements upon prlvate rrghts hence the
following method of procediire:has been adopted: .. 0 P

s+ Inquiry s, made directly:from the-persons: or corporatlons under
investigation; if it be:deteriined: that the Government, is entitledito
the informition; it must be given voluntarily or.the _compulsory, process

- of the statuté will be invoked; if the, Government is not entitled to.the

information, then no detective method will be used to discover.it. «:
.+ There:has been 'no:atterpt to define the s scope of the.inquiry. to'be
ma_de, nor-to.limit it t6 certain-classes-of facts. i-All facts which. will
give ‘informsation regarding. interstate.and. forergn commerce, jor - will
assist Congress in regulatmg such commerce, are sub]ects of lecrltlmate
mqulrys S et it P e
2 One lme of mquny concermng wh.rch questron has been ralsed is‘as
to ‘thé -cost of - productron of ‘drticles used -in' or subjects of ‘interstate
and forergn commierce: - So far it has not'béen necessary to test this
questron inrcourt;. but it is’ beheved that-aside from: any’other reason
the: questlon is; proper: because of the” ‘power of -Congress ;to: nnpose
tarifi- duties in: the: 1egulat10n of commercé: - Theideal tariff duty-is
the difference between’ the :cost of: product1on at home. and abroad;
hence Congless ha's ‘the right' to know what is the ‘cost of productron
Furthermore, it is clauned that the tarift gives an: unfair. advantage t6
corporations and persons engaged in the manufacture and distribution
of pr otected artlcles which are the sub]ects ofiinterstate and foreign
cofimerce:’ Congress has thé:right to: know whether. this be true oe
not;and’ this Buréau' affords a. mos appropnate and -efficient ‘means
for obtamrng such information IR :
joln brief; the pohcy of the Bureau in the accomphshment of the pur-

lb‘fa

) poses’of its éréntion’is’to cooperate withy “Hot” antagomzer the busrness '

wor]d the immediate! ob]eet of its: 1nqu1r1es is'the: suggestlon of con-
structive legislation, not the institution of criminal prosecutions.:: It
purposes, through exhaustive investigations of law-and fact, to secure
conservative action,'and to:avoid-ill- con51dered attack upon corpora-
tions charged with unfair or dishonest practices;’ Legrtxmate business:—

law-respectmg pelsons and’ corpomtrons——-have nothing to fedr from B
the 'pr roposed e\erclse of thls great governmental power of i mqun'y o

. e v ot
T P S e L of BT I AN ] it irlas! ’

+
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.The. abgve outlined general statement of the objects, powers, and
work of . the, Bureau leads to the cons1derat10n of the legal condltrons
whlch constrtute the problems before the Bureau

. \

: LAWS AFFECTING COMMERCIAL CONDITIO\IS

A number of. classes of statutes are now apphcable to commerclal
condltlons " These classes aré consrdered in detail as follows
~{@) ‘Corporation‘law. -0 G anae e

o wv(b) ‘Anti-trust:laws. >

SEERE (¢) : Unfair competltxon laws. '
C(dy Taxdaws:y 0 RO :

v (@) General laws, mcludmg pohce regulatlons, factory levlsla-

hE tlon, and rate-ﬁ\'mg comnussrons sale e eI

CORPORATION LAW -

The greatel portron of busmess is transacted unde1 the cmporate
form. It is obvious, that the.corporate, form is the result of economic
necessrty, and that its present predommance erl mev1tably tend to
increase. - . . :

stlomcal detelopment of corpomtwn law ——The need of essent1a1
reform in corporation ] law is admitted.. ,tCompar ed w1th other branches
ofllaw, corporation law is 1e1at1vely new and, untned——an e\'perunent
only just. begun—whlle genelal busmess laws have passed throuvh 8
1n some drrectrons by l.mperatlve economlc f01 ces In the haste of 1ts
creatron it, has been molded . dlsproportlonately by specral mtercsts,
has grown e\tensrvely in specral directions,: and has not, taken the
form ‘necessary to.adapt. it permanently for . the proper protectron of
all the interests, mvolved .

A study of the. present body of corp01at10n law shows the 1mp1ecs
of the forces that have shaped it.. Firstin prominence is the f01 ce rep-
resented by the masters of, 1udustry, the Jinterests that are pecuharly

zconnected; Wlth ploductron transpor, tatlon, and e\’ hange Second the

pmely ﬁnancral interests as dlstmgurshed from productlon, in, whmh
class the . OTganizer or, promoter so called,.is. consp1eu us. - Thlrd the
cred1t01 class; whose. mterest isin, the securrty for, loans or credlt and
in somewhat smnlar pos1t10n those stochholders who under plesent
forms of combmatron by preference or othel devme, have tahe

R e S i & B e e ey g S e R
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~In bnef the éVolution of corporation Iaw, as 1egards the properly
bahnced interests of- the entu‘é‘ ‘é(’)’fn‘fnumty, has 'besh ficcidental rather
than designed. 4 I LR

Fundamental thleory of cor poratum law ——The law of corpomtlons is
based upon the establishment of a form of do z busmess %. e., the
credtion of an m tlﬁcml entlty, ‘the ‘conferring upon!it fof such powers
as are Necessury-to’give it proper:business-efficiency;’ while pldcing
apon it- such restrictions as will properly. safeguard the ‘interests of
-those peculiarly concerned in the corporation; as well-as the: Public::

Peculiar characteristics resulting. znfzpeculzar evils:= A stidy of cor-
poratxon law malses it clear that many of the existing évils -of com-
mercinl conditions:are’ directly i due:to! cértain: featires: of corporation
law peculmrly characteristic of 'thie corpotate form: The pecuhfmtles
may be summarized as follows: - .. - :

(@) Legal imm \

nr»,uulJA( 1)
7"\!11 l\"

rtahty' or pernmnence of success1on
() Impe ona nALT SRS ERDH N \
“(&) "Div s“i'brhty ‘of mterest y éred tlon of stoch
(d) Baited Tabilitys oo e :
. {e) - Artificial chamcter e‘nstence by act of the State ’
Of thesé’ f”"tu'res the* d1v1s1b111ty of ‘interest and limited heblhty
i ”"—rezichmo' eﬂ'ects on- commercm] conchtrons, a8 follows:
rbxllty 6f" "téf‘e'ét "Thi§ i§ of ] prnnm'y 1mp01t nee.: It‘ 1esults

ho1is

m mu]outy rule allows the 'abuse of mlnouty mt rests greatly

- L“ RO I

'the munagels all(')’w's' the e\p101t1ng of one' company “fot
y ”dlverg“éiit and clashmg 1nterests .v1thm
AP RIS ! : > fa .

> coxnpzmy, By il ¢lasses ' Of
nectron With' fhe lumtatrou* of lighility it hag’ brought 1to &
the small i inv estor he who has no accurate soui¢s’6f 1nformatlon and
Whoss 1 necessary igrioTance of bifsiness affairs is a's‘t‘zm'ding temptatlon
to “msrders” peumts fhe! cre’tlon of stock an'd itsise 4§ & s67t of
currency, tal\en in -confiection’ also Nvith ‘the t'rifﬁ'sferablhty of ‘$toEk
interésts; it allows speculntlve’ mampulatron creates great pr'a’c'tlcal

CODfL 1on m the‘ inculence of ta\mtmn
; 'd i “possrblé“’

£

ver y

'of*’th'é
managers m the succé‘s’s‘ of* the busmess ‘and’ thelr fee '" of p'efs’o’iiiil

el n ey

FéSpo ‘sxblhty therefor AH hFEEEs 0freatly thé' moral factor in busi:
xfé’s'é‘ m‘marrement allowe é t" e concentratlon of ¢ comme1 reial pow er
SRTIN e

i

Loy i sy l Liivim b Y L Yhres
Groind for goeernmental regulahon. vernmental' actlon havrng

created the artificial Gorporate foHH with the' abova outlinéd péculiar

characteristics, it is logical and necessary that governmental regulation- "

of corporations should be much more stringent and detailed than the
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by

regulation  of individual businesses. . The .congentration of business

that has resulted from, the use. of, the cmporate form has produced
entities -that are f\lmost equal in, po“ er to the state 1tself tlmt can

ecuhar: ,px 1v1le0es xthey ha

h by

op_eratlous

of aovernment ; . s 5 -
, eductlon of ,pex/ sgn;al spons1b1hty that hus followed the
corporate. form, the. divisibility, o inty

ofthe laborer, stochholder yand, clechtor f1 om contact Wrth a,nd cqntrol
of ;the mstluments of; mdustry, ha.s left 2 Very large gap,to, be filled by

fhtxY ll\\

ol,, and; has - left +INOTe "Or: less”\unprotected various
erests; which must, have he supelnsron and mterventron

AR AR AN,

of the state for the followmo- purposes . st Er e e

f01 mntlon or powex

YA R

una.ble to protect themsely;es b re son f
f{o(h).-»@@:?r

X ect those deuhng Lw1th Ty pora.tlons us employees,
OS; OLi CONSUINETS: - 1y 1iu,d | dfliler 3005 0l ief s iotin) o SRR

:(¢). 'Fo protect, ,the Ppublic,.from-the abuse, of .great econonuc ower
coupled with little pelsonal respons1b111tyx RETI ONT »

. ‘The 'economic powers jof the Government and of public; oﬁjcggs ame
checked by. 8 corr espondmo' pubhcrty and. responsrbrhty to, the yoters,
whlle the, :economic Powers of great corporations, . n‘l«though \often
governmental in,, theuu .size andy 8cope; h;;,ye 0. such pubhmt or
1'esponsrb1hty : SR L T By T
o~ {d). To.protect, ithe, Govelnment 1tself Jrom the pressure o great
commelcml and ﬁnancml,powers d1rected upon,rt for,the att mment
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The present situation of £orpora ation law Jnay be summed up roughly
by saying that its dlversrty i§' slich"that in operation it amounts to
zumrchy The States whlch by Leason ;of then‘ comrnercml uct1v1ty are

Sty sk
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of St‘LteS has h’l(l a smgulm' and fiu'-reachmg effect on commercial
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-that of the financial . or, speculatlve type

--ncondltlons apphcable thereto 3
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.conditions. This’ prmclple of comity has had the practical result of
grvmg to the organizers of ' proposed corporatlon the-choice of all
the cmporatlon laws of the various ‘States. ! ' Many ‘such ‘organizers
replesent one of the peculiar interests above referred to, namely,
‘Each State naturally
desrres, c}ueﬁy for the purpose of revenue, to attract 1ncorporat10n to
itself by lax corporatlon laws: :The ground has been’ cut. from’ under
‘the feet of ob]ectors to such laws by the unanswerable- prop031t10n
that if: incorporators or [ iz¢ re
:Ziven State they" could i

/ complacent State and

_ easrly come back to ‘the first Sta e" to; do.busmess. The loglcal result
_has’ been an inevitable tendency of State leglslatlon towald the lowest
- level ‘of tax’ regulatlon and of extreme favor toward this speclal class of

-mcorporators, regardless of the interests of the othel classes properly
concerned . . B ARG

A firther pecullar phenomenon also anses—that as to the vast mae
_jority of ‘business’ done, ‘the! corporation’ domg it is 'a foreign corpora-
tion.' - The ordmary lalge corporationdoes only‘a small proportron
.of its’ entire business i in the State which chartered it:: ' All' the rest
-of its. ‘business'it does’as's foreign’ corporatlon, and under ‘the pecullar

th S T A T r,\ o

Thls 1s largely the natura result of sub]ectlng concelns Whose

) area ‘of operatlons covers many’ States' to ‘the'legal condltlons 1mposed

by oné’ ‘out 'of * those ‘many’ States In other Words, matters which

, nghtly aﬂect ‘the ‘whole’ arej to w certaln extent duected ‘and shaped

by a small part of the commnmty

" The net result of' this State ystemn is thoroughly wclous In the
blddmg of State against! State: for: corporatlon revenue, only ‘one'‘of
-the numerous interests involved in corporate  business is regarded.
“The proper relation of the corporatlon to the State is almost wholly
lost sight ‘of in “broad’" cmporatlon laws. " Corporations themselves

.are. hampered by the “forelgn corp01at10n” relation which they must
fhold toward most of their, busmess
~of law is 1nev1table, and ﬁnally, in { the struggle f01 preferences, privi-
lebes, and dlscnmmatlons, the.two contestants, to-w1t the corporatlon :
-which seeks and the State Wh;ch should withhold, are. unequally bal-
_,.anced and upon. the Wlsdom and patrlotlsm of a smgle State is. placed

Constant change and mstabxhty

the pressule of forces that are natmnal in theu power.

N [ IR

A careful compllatlon and tabular summary has been made of all the
Tederal and State” “anti-trust” legislation.. The word “‘anti-trust”

in this connection has of necessity been loosely" tised. - This- leglslatlon_j
-cqin be c11v1ded into two classes of sub]ect-matte1 the one’ whlch is

R S T PRETN

'not’ accommodated in the

_ureis. d 16 t0, two facts, (@), that it is an attempt

' Wlth thelr esecutlon
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aimed at the prohibition’ of ‘monopoly - and réstraint of trade, and
Whlch is more properly ‘anti-trust,” and. the other, which is aimed at
Jmproper rebates, dlscmmmatlon and unfalr competltlon, and whlch
has o pecessary, connectlon w1th combmatlons . \

The theory of the first class of “ant1 trust” lef’lalatIOIl IS the preven-
tlon of monopoly and the malntenance of .a condition: of com petition.

Taken 83 .0 Whole, th1s leglslatlon (w1th a few marked e\:ceptlons)
has been smgularly futlle It seems hkely that the reason: for its fail-
)stop the operatlon
of strlctly economrc law by statutory enactment and (b) the attempt
to mamtaln a state of competltlon by prohlbrtmg all combmatron -Tef-
onable or unreasonable, is wrong in prlnclple TR .

Apparently the only exceptions to this; conclusmn he m the case of
pubhc-servwe corporatlons :which are, by their nature lalgely acrents
of the State, and exercise; powers not granted to the or dlnary corpora-
tlon or mdrvrdual RS, . :

(A3

UNFAIR-CO\IPETITION LA“S -

The second class of levrslatlon, usually & part of a, tic trust” laws,
but, havmg no’ necessary ‘connection,with combmatlons or'tr usts 1s, that,
which' p10h1b1ts rebates, dlscrxmmatlons, and unfair competltlon ThlS
leglslatlon is based on an entlrely dlﬁerent prmmple and is fur damen—
tally corréct.”’ It is aithed not at the restramt of combmatlon :
or the malnte_nance of competltlon, but {

this'p ocess shall be attended Wlth as httle m]us
thrs e\tent 1s correct in’ theory ‘

'mx LAws '

L 3 X Vv _:,.“ ( P,
Other general laws affectmg corporate busmess are State tax laws,
whlch are at present in a'state of great confusion, based. .upon wrong

3% conﬂlctlng principles, . 1esult1n0' frequently either in’ “doiible taxation

-or in total escape from’ ta)\atlon, and being ‘often so obscure and com-
‘plex-as: to defy 1nterpretat10n, even by the- State ofﬁclals charged

I

"f'msanLA\'Eous LAws R

[ERSTVAR EE P

A further clas:. 1ncludes thé: general ancl nuscellaneous leglslatmn,

* -instances of which’ are laws establishing rate-fixing commissions; {‘fac-

tory acts,” general forms of business, etc.; and a-large class:of legisla-
‘tion that is based upon the police power.
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' Whlch have been essentlally unenforceable (Wlth soms ‘arked e‘rcep;

_end are unenforceable.
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. COMPARATIVE- EFFICIENCY OF VARIOUS CLASSES OF STATUTES, -

Whrle this study of ‘the’ laws aﬁectmg corporatlons makes it appar-'
ent that’ many' of thé 8vils of the pi: esent situation have been created
by s_tatute and can be remedled by statute yet iti is necessary to recog-
an ! frankly the hmlts w1th1n Wlnch statute ]aw can aﬂ'ect econonuc

tlon (.)f.. colporate or'gamzatlon nd managemen{t safety apphances,
pr'ev 'tio‘n‘) of"ffraud;"’e’tc l of wh.lch have Worked well““j 'Exiu'nples

o A T

of rlc s, antr-

tions) and have, in the'case of the usury laws and regulation of prlces
actually accomphshed results the reveérse of those mtended
In deahng ;wrthl the rerne_chal force of statutes, 1t must be Temen-

bered that the la\\{ is merely, m the ﬁnal analysrs, 8 cr staﬁl;altron
. ‘ o

d DR A AT e TR A
qﬁ*vR‘ibﬁ"wQMPlQ vhich' t00 far precedes or diy

from public oprnron (Y,l.ll nef] t’ye.)\”’:l‘he lse . of the

must therefore proceed together.: st Fe i

Egr\thermore, it '] is necessary to cons1der the varymg\degree of eﬁi-
ciency.of given | ,laws as (lependent 1pon‘ the}r form Certa,l,n ‘st’atu‘tes:
are, gasﬂy enforced—a v ract1cally )\sglfue'x}‘i"\orcrng . ﬁPd,‘%};@ '
eﬁicrency merel' m,’ whlle Sthers, dlreete

SET) XS PR -muyomu

e mOst 1mportant reason for this dlffer;

ence”p‘robably“hes in the “sanction” of the given: act(,, i e., whethel
the impelling force thereof is a ‘criminal penalty or a pl‘lvaté'l"lght
of the individual. It may be stated. conclusively, as a general rule,

that that statute which relies for its enforcément upon the mterest

of private mdwlduals w111 be miich ‘more effective'than that- Whlch

o

1s based purely upon a cummal penalty Tlns dlstlnctlon has‘a: veny

wholly!. on:the: Commecre Clausel:of the. Constltutron, as\followsf
A1t1cle 11; section: 8:! 4To:regulate commerce with: foregin ,natlon
and among the several States, and w1th the »Inchan trlbes.?’
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-'Subordinate powels whlch may be sometimes available for the saine
purposes are the power to-establish post-offices and post-roads, to lay
and collect taxes,etc.,and to coin money and regulate the value thereof.

It may be consrdered as estabhshed that undel these powels Con-
0'ress may' SRR LI B S A

(l) Create cmpomtlons as o' means of leo'ulatmcr 1ntelstate com-
mérce. AT T e : e

"2y Gi

B TN R PUTRN T PURCI VRS JAPFPR

the same. "
(4) As a condition precéden't to' the 'trl'ant ‘of "such COr’p’orate p’OWefS,

(5) Tax interstate commerce ‘at w1]l and ‘the lnstrumentahtles and
corporationsiengaged therein. = i 0o T e

(6) Provide regulations for the canymg on of interstate ‘commierce
Q:ener ally Aid'in suehilocal aﬁaus as'aré now left to the States in'the

usilenee of Cotigréss’? viider the prmcrple estabhshed in Cooley @ Port
Wardens (12 How 99), and in the cauymcr out of such: powers 514
may ‘use any or all means’ v\ hich are appr priate; which are plainly
adapted to ‘that éfid, whick are not: p1 ohibited; but consistént with the
letter and spirit of the Constitution.”

Furthermore, the individial States are xestralned by the Feclex al
Constitution from laying any burdens upon.interstate or foreign.com-
merce-or from regulatmg vor.controlling the same; except in the case
of local:matters and in: the‘‘silence of. Congless aforesaid.: This
does not’exclude the rights. of :the- States to exercise. their ordinary
pohce power as applied to.the pérsons eno'aged in; orithe ihstiumental-
ities*used for,: interstate ‘commerce’ so: long. as: the: _exercise ‘of "such
powers ‘does not'constitute. a:direct interference with that'commerce
itself, but is applied ‘only indirectly, and-is approprlate for the general
purposes of local police regulation. . - F o

-~Asn corollary fiom the above, the Stateés can lay no ta\ upon 1nte1-
-state-commerce as such, or upon-the subject-matter-thereof‘as such;
nor.can any State-discriminate against: interstate commerce as such,
nor can it lay any burdens upon. the exercise of a constitutional Fed-
eral franchise or impose: taxes: theleon, e\cept by dlrect permlssmn of
Convress . R RORTIRT I, R N o

Bneﬂy, as'to mterstate and forelo‘n commerce; the Unlted States is
one;country, one-legislative:area; andwhen Federal regulation of.such
commerce enters any given State for'the piurpose of operating on.such
commerce it énters: lt not-as foréign territory but as: i palt of its: own
]lll‘lSCllCthIl v b ety ek e st et g

121002—37——4
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. such cominerce,;
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‘REMEDIAL LEGISLATION. SUGGESTED BY sTHE ! ABOVE-DESCRIBLD WORK

.,yor THE. BUREAU Gt

1 »\DDITIONAL STATE ACTIOV
,\

Tlus is wholly madequate The samie ob]ectlons apply to this
suggestlon on, general: punclples as. have already. been’ nmde to the

" present condition of State corpomtlon lnws There is now a stlono

pos1t1ve 1not1ve lea'hn the State leglsla.tul es, toward lax and i 1mproper

(b) Lven supposmg that thls could be legallv done the results would

. be open to the same. ob]ectxons as hn.ve been refelred to. ]ust above

it

3 FEDER AL, mcoa

RN

P RATIO\Y
£

Tlus lS one of the two more pr. actlcal methods suggested It assumes
the pessage by Congréss of ‘a complete. corpomtlon law with' the com-

' pulsmy requirément that-all corporutlons ‘engaged in mterstate com-

merce. shall be orvamzed under such law. It contemplates that such
corporationlawishall be so drawn,as to, embody all the. necessmy and

' proper features. to provxde an- efﬁc1ent form ‘for’, ‘the: carrying-on of
" corporate business; and at the saine. tife to: safeguard plopelly all the

1nte1ests rnvolved therein. Such ai law; should ha\"
featlues

'three pr1nc1pn.l

(b) The prothltron upon all othe1 -corporations. from engaging.in

M;_,r‘ thadoot gn‘e.. PRI Y

(c) "The gr nntmO' to. such I‘ ederal corporations of .the:right to.manu-
facture and produce within the several States.- -« . . oot

- The first two powers. are subjectrto no:vital: lecval ob]ectlons,z nor
can-a State make any essential- opp0s1t10n to.sthem.even by the,right
of .taxation.«The.chief. chfhculty in} stlie oFederal: corporation . law,
as..ab_ovezinchcatec_l, arises .in -connection .with:the-third of.the:fore-
going essential features, to-w\it., the question: Can Congress:give to

e L

- ,,,.,,x“ T N u,r,.‘

T T

o o AL

Stutes powel of tu‘mtlon over such corpomtlons in. such manner as to

©léet;

5

'who ob‘ey the laws epphcable thereto.
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an -‘finterstate commerce corporation” the additional power. to pro oduce
or manufacture~1n any-State.so. that that grant of power shull be vahd
as against the States or 1ndrv1duuls‘? In the absence of dir ect ]udlcml
decision on this point, it is 1mposs.1b1e now to. detelmme thrs questlon
conclusively,. and the answer, to it must.be made by 1easonm0' from
inference and on general, prmclples L

;

- Fur theunore,xthele would be the practlcal dlf’ﬁculty[ of glvmg to the

‘permit the States to obtain the amount. of revenueé whi
i 'on"f‘éoxl ( fetlons domestlc and foréign, ~ “The suggestlon that the
Federal mcorpomtlon law be made optlonal falls to meet the dn‘ﬁ-
calties, for the reason that it would not be taken advantage of unless
its con(htlons were more satisfactory to the corpomtlons and espe-
cmlly then pr omoter S, than offeréd by e\lstmg State laws; “and if 'such
Were the conditions, there would be no, beneﬁt to the pubhc and no
remedy of existing evﬂs ‘ e :

A more complete ‘discussion of the powel of' Congless to' giant to
I'eder al corporations the right to manufactu/e and produce WJthm the
several States is contamed 1n' Appendl\ A he1 elnaftex e

4 FEDERAL FRANCHISE OR" LICE\ISE SYSTE\I FOR IVTFRSTATE CO\I\IERCE..,

The punmpal features of such a svstexn W ould be'f e

(a), The gr antmo of a T eder‘\l fl ancluse 01 hcense to enorage 1u 1nter-
state commelce . : )

(b). The unposxtlon of all necessmy 1equu ements as to cor p01 ate
orgunlzatlon and 1nanagement as a cond1t1on precedent to the O'runt of
such, franchlse O, hcense o

(c) The requuement of such 1ep01 ts and xeturns as miw be desued
asa condltlon of the 1etent10n of such frunchJse or hcense - :

(d) The plolubltlon of all corpomtlous ﬂ,nd cor pomte aoenmes from
enuracrlnc in_ inter state, and f01e10n comme1ce wrthout such Fede1 nl
f1 anclnse or ‘hcense

e{,,OIf libeiiéé

5(£)-The 11<rht o, refuse or: withdraw such fr anchlse or hcense m case
of violation of luw w1th npploprmte 11trht of ]udlcml appeal to pxe-

powel to, encrarre m mterstate commelce would ﬁ\ the COIldlthIlS

under wlnch thelr b1131 hould be done m such

requ1re nll cor pomtlons nnd cmpomte aoencles \engaved m ;nterstwte
commelce to nmhe leturns to 2 I‘ edel ul bul eau, showmo the amount

P -
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:tlve development dnly botl'
pretatron
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ﬂlld ndture'of the busmess done, and such other facts as niay be desired.
Furthel more, this p]an obvidtes the difficulty regarditig State taxation.

Iniisnitich as pr actlcally all’ the nnportant corpor ‘ations’of the pres-
ent time are envaued in interstate commerece, 'and as the United States
has ‘thie ‘right ‘to’ fix! oniditions to ‘this license to- engage-in interstate

- commerceg, this system,would enable the Fedeml G0vernment to reform

’ the present condltlon f corporate busmess 1n all 1ts 1mp01 tant features

1 Commelcml -and llldllstllﬂ]“ conditions plesent the foremost
ploblems of to day ,'Thele e‘nsts a_deep-rooted general feeling of
| existing condltlons Some causes of dlSS tis-

e busmess 1s
cmrled on are e\tlemely unsatisfactory. ‘They admit ‘of, ‘and ‘i Yite,
e\tl eme abuse They are the 1esult of f01 ced gmwth under’ dlvervent

‘pressules, nnd 1n “their” present anomnlous state” 1epresent the needs
or denmnds of 3 '

ecml interests, and are not o permanert body of lnw
de pit pelly for all the' 1nterests mvolved i
, Fm thermole, the “State syetem 1 apphed to 1nterstate busmesses
has developed addltlonal and pecuhm evils; ‘a dlver51ty so vreat as

'_ to ‘amount it oper: atlon ‘to'ana '¢hy ;'an 1nev1tab1e tendency towurd the
' ]owest level of lax r

evu]atlon, and the unequal and dis strous contest
between State letrlslatures and comme
pO\ver ' R

wide

} nder Conwress and b udwml mter—
Wlth ‘the'e xception " of the mterstate—commerc ; fict-the
fox ce of which’ hns been ser 1ously Wenkened by ]udlcml mterpretatlon—
and the navigation laws; thele Has been no really ‘affirmative attempt

‘ml forces of natronal s1ze ‘and

‘objections applicable to the plesent “State system.”
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to: régulate -interstate commerce. .. The commerce-: clause has been

chiefly used to prevent the 1nte1ference by States with intérstate

commerce: = . - : . W e
:16.~The-creation of thlb Bureau nﬂ'ords ‘4 means for gettm(r essential

fa,cts. In addition to the.value:-to Congress of such information;.the

“-publication of ‘facts, the-disseiination of knowledge, will bring. into

existence. the:influence of an‘enlightenéd. public opinion. which: prop-
erly appliéd would go far to develop the sense of public trust.invoelved

in;the control of .private:wealth:and.the.sense-of. pelsonalf responsl-

1hty on the part of officers or' managers of corporations.

-{r7: The work of the Bureau can ‘proceed. along the lines of i mquuy

and report; adding fact upon fact-in proof of existing. conditions, but

‘no.real remedy can be e\pected aintil Congress takes action by affirm-

ative use of the gleat powers- gmnted undel the coinmerce; clause of.
the: Constitution. " 7 v =00 ikl ade w0 ToL e g
-..8:+The possible Conglesswnal actrons ATE v i N
w(a) "Delegation: to- the. States'iof- control over, mtelstate cormerce.

ThlS is believed to:be unconetltutlonnl and’ secondly sub]ect to all the.

~(b) COmpulsmy Federal mcorpomtlon of interstate commerce com-
panies. 'This ‘is- probnbly legally practicable, but it involves radical
industrial and political.changes by the:centr alization: of powei inithe
Federal Government, and, presents serious difficulties because of its
effect upon the authority of the States over such corporations in mat-
ters of taxation and loeal regulﬂtmn Any optronnl law of thlb ch‘u ac-
ter w ould not overcome these difficulties.

(¢) Federal license or franchise for interstate commerce. Legally
this is practicable; it avoids the legal difficulties of national i Aincorpora-
tion as well as the pr actical one of centralization of pow er, and gives
the national Government direct regulation of the agencies of interstate

“and for elcru commerce.

I therefore beg to suggest that Congress be requested to consider
the. advisability of enactmcr o law for the legislative regulation of
Interstate and foreign commerce under a hcense or fl anchlse W hlch in

geneml shoild provide as follows?

-(a) The granting ot a F edeml fmnchl se or license to enga-ge;in

- 1nterstate conunerce.

“(b) The nnposmon of all necessary lequnements as to corporate
organization and management as a condition precedent to the grant of
such franchise or license.

(¢) The requir ement of such’ rep01 ts and returns’ns may be desired

-as a. condition of the retention of such franchise or license.

(d) The prohibition of all corporations and corporate agencies from
engaging in interstate and foreign commerce without such Federal
franchise or license.
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'#(e) The full protection:of the'grantees of such:franchise.or: hcense
who ‘obey: the lawsapplicable thereto. i -+ i; ety v aas Wl

(f) The right to refuse or withdraw such franchise or hcense i
case’of - violation ‘of la.w, with.appropriate right' of judicial. appeal to
plevent ‘abuse of power by the:administrative officer. ::’; < v .

~‘This Buréiir; under the direction-of the Secretary of Commerce suid
Labor,. affords" the appropnate mnchmery for the ndmmlstmtlon of

such’a law:i

-1t is fully. apprecmted that tlus recommendatlon is not new;, but; has Lo

' been the subject of most serious: .and exhaustive COnSldel ation by pub-
lic officials and commissions, aswell as private persons:technically well
qualified 't0' speak.:i.The Industnal Commission; inits final.report on,
this subject, recommended,; among other things, the- adoptlon of ‘o plan
quite similar to this. 2Tt is neither. necessary nor-wise: to attempt, i
;thls leport to elabm ate the detiuls of such an act; but:the Bureau has
' upon its ﬁles abundant and; in many par tlculars, e\hnustlve informa-
tlon whlch would:-be 1mmed1ately available for the use of. Convress or
any commlttee thereof wluch mlght have under cons1demtlon such:a’
measure”v gt b o J gt b T fa
s ]AMES Ruporex GARFIELD

O'om'lmsszonm of Corporatw'ns. %
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ENGAGE IN INTERSTATE COMMERCE'
CHISES TO "R"‘ )

AND ALSO GRANT THEM FRAN-

There’are 8 fidmber of légal prmclples to be ¢onsidered i m thls questlon some of
them well determmated and others not W holly settled It may be assertcd"
deﬁmtely—"‘ ot e B

“'(@) That’ Congress Has the’ po“el “to mcor pomte n. (,ompzvnv for the purpose of
regu]atmg mtersta.te and forelgn commerce ‘ '
McCulloch ». Maryland 4 Wheat 315 ik

California 0. Paéific Ry. Co.,'127 U. 8., 30403 110 "", K
Luxton v’ orth Rlver Brldge Co 153 U S 529 BEPRREETRL

Congress 'hns never
on; but a number ot' lm\s prohlbltmg‘

said proh1b1t10n of St&te cor

Embargo and Non- Intercourse Acts U'S.'s. Bngantme W “illiam, '2 Hall’s

‘ Law)Jouma] 255 (U S. Dlstnct Court Mussachusetts, September,

.~ 1808 ) : Lt
BEEE -D. S: v: Marigold; 9 Howard, 5593t " e 0ot
v - U, 8sp, Joint Traffie: Ass’n, 7L U Sy 500 i
Lotterv Cases, 188.U. S.; 321,360 . FITRS LT

And as to the’ similarity of foreign and mterstate commerce on: thls pomt see—

c Bowinan b, Raxlroa.d Co 125‘U 'S, 482
Crutcher v 14170, S 7 NS

' ¢

ague

carrvmg it guich purp ,
McCulloch v Ma.ry]a.nd 4 Wheat 31 B}

(d) Tlmt a. corporatlon constltutlonally chaltered by the Umted States and not
e\pressly llmlted in'its operatlons to any part of the Umted States is not a forelgn

, _coxporatlon as to the Vsml of anv State nor does lts status there depend upon “the

" Gomity of States.” . -

.(e) Any State can prohnblt a corporatlon of o forelgn State fl ‘om domg domestlc
busmess w 1thm the borders of tl_le first State, or place such condltlons as 1t chooses
upon the rlght to do such domestxc busmess " Gl -

-Paul v, Vlrglma, 8 Wall '168; ..
. Pembina Mmmg Co v, Pa. 120 U S 181 S

(f) ‘A State can la\ no burden or mlpeduneut upon the mterstn.te busmess of a
foreign corporation doing such business within 'such State; subject; howe\er, to
the possible modification referred :to below m (a).. v

- Case, of the State I‘relght Tax, 15 Wnll 232

“”i Railroad s. Peniston), 18 Wall.;
*» Gloucester Ferry Co. i: Pa.; 114 'u. S:, 196."
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To discuss the propositions less well settled—

(a) The question of the po“er of a State to tax the gross recelpts of a corpora-
tion engaged thhm that State in interstate commerce, whlgh receipts are derived
from such commerce, is in an unsettled ¢ondition, owing to’ the last imiportant

_decision on the subject, to-wit, the case of Maine v.-Grand Trunk Railway, 142

- U. 8., 217. Up to the.time of that ‘decisioni" it was supposed that the doctrine
hnd been settled thnt gross recelpts derlved from mterstate commerce, vcould not
- be taxed by, - A
mn]orlty of one, "held’ thut the frauchlse or rlght 1:0 d f
mllway compzmy engaged in sitch commerce in the Sta.te of Maine could be taxed
by lnymg ot ¢upon ED fractxon‘of ’ghe,entuezgross‘recelp

e cominerce-ican, be
;.0 mere foxm ‘of . w ords
'_ ion of tlus sub]ect see(t\ppendl i

S

LT

fmnclnse This would accoxdmglv e‘d:endtthls plmclple*of tu\a.tlon ’only ito cor-
porations: holdiiig & franchise from}the! taxing State;'but inasmuéb as inany inter-
state corporations must ordinarily hu.ve & State, fru.nclnse to carry on their business
(e. & railroads), it gives this ta.\mg power. a, mde*scope,;und coul nly._be con-
tlons takmg out a franchxse under Federal authority.

g

E C i\mghb C " ;‘

satie thing as"Sayiig PEHAL TiTterstate comm

Cases subsequent to the Knight casé Gegi ! to Have’ depl Ged it of Considéranle
force and to be tending to the esta.bllshment of the puncl sle itha the:eustence of
a power to control interstate comit elce' together WitH the' intént th 146 this' power,
makes that. power;subjject to.Federal lcgu!ntlon,.xegm dless of W hcther such/power
has been actually. e\ermsed ‘or; not ;

U. 8!, 193’ U '8, 197“"
' 5, b B o
culty in the way of a compulsory: :Fe ederal mcoxpomtxon act whlch shall
its threemain features—

(a) The creation of corporations by Congress with power to engage in interstate

Northern Secumtles Co.

’3 ey

rtant legal diffi-
1me as

With these principles in v1ew,

commerce.

ts,,; detelmmed by«bhe
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i(b) “Theprohibitionupon all other:corporations.from engaging in such commerce.

- (¢) "The granting to such'I‘cdeml corpomtlons of the nght to manufacture and
: 7)ro¢luce within the several States. i1 5 D T e s D

The first two'powers can. bc'met with no lega.l ob]ectmns nor can & Stute mn.ke
‘any essential opposition-to.them, even by:.the.right of ta.xatlon,:lt being uncues-
“tioned that; while a State may. possibly tax-its own franchis‘e'-. altho'ugh'. used for
interstate commerce; it can not:tax a Federal franchise. . ' T PO

" The third ‘proposition) (¢), is. the: one which- raises the chief: legal d\ﬂiculty, to
the consideration of. whichithis:appendix is mainly devoted, to-wit: Can:Congress
give to'an finterstate-coininerce  corporation’ the:valid: additional power to pro-

< «duce:orsmanufactire e-withinianys State? ... In:other, voxds,,ls the.power-to produce a

fsufficiently proper and necessary:incidental to the: power ofs rpgulatmg mtcrstate
‘commerce by'the ¢reation of such corporations? .+ ois .
-Two. reasons may be.asserted, therefore; for the:validity of such:a. power— T
(a) That it is an appropriate incidental to the object in view. :
(b) That it is an absolute]y essentml means for carr ying out such. ob]ec

ALY

It is submitted thnt the pcwer to produce to be grauted by,
mterbmte-commerce corporatlou is a proper mcldental to the. powers of 'such: cor-
poration for the purpose of regulating interstate commerce: Congress, as it the
Knight.case,; may perhapsibe tinablé to-regulate production by State-corporations,
:because.suchicorporations are. notinecessarily, or-are only: imperfectly and parti-

-ally, the instruments- of interstate:c¢ommerce;but. if :Congress itself creates a
corporation as an instrument expressly to carry on interstate comimerce,’ the

.power.of Congress:over. such corporation; inasmuch as it is strictly an instruimient
of interstate commerce, is unlimited, and the powers of such corporation must be
plenary to‘carry out the constitutional.object of its cteatlon .vAnd if. production
is o proper.incidental of interstate commerce, then su 3h:corporat 'powexs must
include production, b "

The statement of Chief Justice, Marshnll 8

pletely the p i

iy

often quoted seems to. cover, com-
purpose—

Let the end be legltlma,te, let it be \Vlthln .the scope of‘the Constltutxoh, an(l all
means which are appropriate, which are.plainly adapted to that end, which are not
prohlbxted ‘but consist with” the'letter ‘and’spirit of ‘the onstltutlon are constltu-

I3

LTI

csscnt'ml

D
of mteratate commerce,
hon : The

v, A TRREI

*in no \vay,“:piropw

USINEsS usage and,

¥,
foHY P

“tice in such transac lOns 1s the’ nmnuf'\ctt nd produc o

commerce—that is, the ordinsry cor oxatlon thiat sells zut Jes alsé usua.lly pro-

duces them. Any ¢ mplete,sepzu t1011‘0f these . two functlous of +production n.nd

i

‘Thus*'it* follows that” 1f' iFedelal“corporutlon édan” he” 'chartexed ‘g at mea.ns of
regulating coimmieréé, one 6f the usual‘aiid approprinte partstof'sich powers is tlie
power to produce.

i e i e O e et e et et aa T
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L it therefore appears.that the .power.to produce—the:franchise to produce—

-t pecompadtiies naturally, and as a part of .this ‘appropriate means, the power—and

the franchise—to exchange; that this subordinate power:to produce is-a natural

:vand prima facie corollary® of. the power to exchange,-and a natural part of this

--constitutional- ma.chmer) for the regulation-of cominerce, and that:ahy one who
fcontests this subordinate power to produgce has upon him the burden: of proof: of
. its unconstitutionality; that prima facie this subordinate power is constitutional.
-2 ;Ini’ short; theéspower or franchise to produce seems at léast one of-the appro-
+printe’‘means that.Congress,iin it$ wisdoni-and discretion; may rcousnder as fairly
-8 pnrt of the powers of a1 interstaté-commerce cor poration chartered by Cougress

=Asan-illustration’ of : theiway..in'.which: Congress:has. already. .granted:special ..

- powers to its corporations; mcxclenta.l to their main.powers, the case of the national
banks merits consideration. ‘These batiks have Heen’ chartered. under:the general
fiscal powers- derned from those sections of the Constltutlon “hwh prox ide as
follows: - " owens itk i . ; i
- The: Cohgress shnll ha.ve powert=innns il : '
To lay and collect taxes, duties, imposts, au(l e\clses, to pzw the debts and pro-
fc r the ‘common.cdefensetand general welfare. of the United States; but all
xmposts, and excises shall be uniform’ throughout ‘the United States
T'o ‘régulate ¢ommerée wnth‘forelgn natlons 8.nd a.mong ‘the’ severa.l States, and
thh the Indianitribés, o1 luinah
+1Fo coin;money; regulate the. value, thereof nnd of fmelgn com -
And ds: incidéntal 'to the: ‘banking system thus: develope(l national: banks have
been also granted -additional powers: (Rev. Stats., U. 8.;.5136~5137):"as follows:
()AL such mmdental powers -as shall .be necessary to ca.lry on the business

of bankmg i *‘fw’:‘ ol J SRGATR b g e

S

HEBRITVAVES LIS S R T TN

- are the follomng S BRS
Ha)t “stcountmg HESHE SN notes, (lra.fts, bllls of e\change, :
.+ (b) *Receiving.deposits.! v ;. /i sivnghe: .
(c) “Buying and selling exchange, coin, nnd bulhon

d) ‘“Loaning money. on personal securlty IR
(e)’ “Obtammg, 1ssumg, nd cnrculatmg notes A R A

peculmr chumcter

X '1 ot R

s of a’corpo-

e

(4) nght ‘of tukmg mterest e ) : ¢ PR
Is it not obvnous that many of these pm\ ers are no more necessurv to. the carn -
mg out of the afo eszud constltutlonnl powers than productlon 1s ne S'l \l fm

[N

A banl\mg busmess mlght easﬂv be carried oty mthout “bu\ xug'a. d sellix’ng
2 ange, com, and 1lhon", \nthout holdmg 'land for clebts ‘without the' full
po“er of “dlscountmg notes drafts ‘and, l_)lllq of ¢

And vet nll these po“ ers ha.ve been uphel(l .01

o Pnonwcm ks AN ABSOLUTE E%SE!\TIAL
Che e : e

B It is submltted that the power to produce to be gmnted by: Cougress to a par-
tlcular interstate-commerce corporation is also;an absolute essential to thie’ powers
~of such corporatlon for, the purpose of regulating interstate commerce. ; .
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“The decision that apparently stands most opposed to this proposition-is of course
‘the Knight case. ' The Knight case.involved a very iinportant question as to the
relation of: the United States with'the States.:. If that-case had been decided in'a

- way contrary to that in whiclr it really was decided it would have gone far toward
establishing the principle that the United States-had control of all State business,
“whether domestic or foreign, on' the ground that:the same!might, in: the ordinary
"course of trade; involve the subjects of interstate commerce; and that the articles
- produced by State manufacturing concerns might have bécome the subjécts of such
‘commerce. ‘Theé court’ probablyi mist-have considered:that a decision-of such
“nature would ‘have swept all important-doméstic .manufacturing business under
-Federal control; because any business mayhavean interstatefeature-ormay-at any
- time develop one: In the ¢ase of Kidd ». Pearson (128 U S:,:1) the court’actually
gave this reason'at length: "It is probable that this point had a strong influence on
the decision in the. Knight ‘case.. - A’ decision for the United:States in that case
-would havé gone a long way' in breaking down' State' power.™ The remarks of 'Mr.
Justice Lamar in Kidd- v.-Pearson, supra, indicate thé views of the.court on’ this
point. - “This latter casé’involved the refusal by the State to allow:the manufacure
“within that Stnte of certain goods;'éven” though they might be intended for inter-
state commerce.' The 1efusnl was held valid on the ground that the intent did inot
cgoverniiy v daloetn o
*1But it seems afair ussumptlon ‘that if ‘the United States'in the Knight case could
~have:shown!’ positively that:the-domestic ‘productioir -of siigar.there:in-question
mitst necessarilyand’ inevitably’ have involved interstate -commerce: the: .decision
would have' been ‘thé ‘opposite of what it was, for the connection- between such
‘commerce and ‘such -production wo uld: then have been absolute and not contm-
‘gent—a necessity’ instead of ‘4'mere possibility of probability. -+ *. . ;0 tan
i+ In‘othet words; the force of the-Knight case must.1iot be extended -beyond. the
-actual facts thérein involved. " This case eéstablished.the principle that production
does not imply interstate commercé:(no'matter what the intent of the producer
may be or-the probability as to the future use of the goods produced). -+ .

But this is a very different thing from saying that interstate commerce does not
imply production:” - On the:contrary, it is submitted that it does imply production
to such an extent that the power to produce’is a necessary constitutional incidental
of the powers of such proposéd !‘interstate-commerce corpomtmns TR

Production is an‘indispensable prerequisite of ‘commerce, whether interstate or

“otherwise. ' Production may exist without éommerée; certainly without-a specified
form of commerce, such as interstate'commerce. -All the articles prodiiced by a
“manufacturer within a given State may be sold or consuined within that-State, and
“no interstate commerce need be the result of such productions. - On the other hand,
‘interstate ‘commerce -éan not exist without:production: The éxistence of com-
“merce implies ilecesa‘alily ‘the existence: of prodiction. - Commerce is, in point of

“'time, a secondary act; it'is the: domg of certain ‘acts' and the engaging in certain
‘transactions which'relate to certain articles, to-wit; the subjects of cominerce, and

-unless such articles exist such acts and- transactions and such: commerce .can not
exist. .- Production is. necessary for the existence:of -the subjects of commerce.

"Commerce depends upon production.. 'All the powers for the transaction of com-
“mierce might be granted by Federal franchise) and yet they would bé¢ wholly:null,
-valueless, and inoperative unless there were- also means of brmgmg mto e\lstence
the subjects upon which suchpowers shall-actio o .o R

-Production, therefore, being a necessary: prelequlslte of commerce, the rlght to
carry on interstate commerce must ultimately involve the right to produce the
sub]ects thereof not" ouly as o proper and usunl mmdent'ﬂ but as an al)soluteb

‘necessfsry one.’" it N

¢ As Congress has, for the purpose of 1egulatmg mteratate commerce, the unques-

tloned right to create a corporation, and to that end can grant it a franchise to
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* earry ‘on suchi commerce; it must also, therefore, be.able to grant a. franchise to
- produce.the necessary:subjects of such comrerce. - ‘Otherwise the-first franchise is
-.useless; andiCongress.would therefore.be. unable’ to:so: regulate commerce and.so
:.exercise.one. of its:‘constitutional- powers by -means -of interstate-commerce. cor-

H

wpoﬁtibhs."’e“ 5 fod oy BELINGE ey i e Wi niiiailo s

- 5. For example, let it be assumed that Congress should incorporate companies with

. poiver to carry on interstate commerce;- let it be also assumed that there should
‘exist legal power to:prohibit such gorporations from producing within ‘the States;
let-it be also-assumed that all: the Statesishould:thereupon: probibit all.domestic

: prodin'cersffr_om selling. to such Federal corporations. (the:legal status:of this latter

. pl'dhibitidn 'agaihst‘sz'i.le‘s'=tp’.‘Fe_deralf‘corporatio'x;’s ris discussed ‘below) ;.. then-obvi-. -

.ously the Federal franchise'so granted to.engage in_ interstate commerce would be
~wholly inoperative and useless, because: of ‘the practical;lack of the subjects:of
-‘comimerce, and the’ States would continte. to control intérstate commercea! .. =

4./ Of.course Congress; as a retaliatory. measure, might. then prohibit State corpo-
» rations frpin'engagihg in illtérsthtév:qbulmprcg,.but._the result’ of this.would then
~be’ s ‘mere negative situation;.a deadlock; i'jwhich neither set.of. corporations
cduld:c'afr)‘!-on-ihtei‘s‘tiff ! i);ﬁin'ei'gev;-_'an('l,‘ueith,gj‘_ pp_\ve'g"’co_um regulate. it;thereby.
“If Such sveré the ease,iwe should have:to admit the:possibility of such. a deadlock

as well as the legal fact that each of the two powers may ahsolutely debar the
: other froni theeffective administration:of interstaté commerce,’and; that nio power
rexists anywhere'to/effectivelyiiand in;the final: conélusion, regulate such commerce
' by ‘méais’ of ‘corporations:: It chtinot. be:gratted.as.a-legal proposition;that this
. 'power does not exist somewhere, gither-in the States-orin the: United States; and
- if it exists somewhére, as it.must to. make. our governmental system: complete,. it

should be held to existiinthe Unitéd. States; to.which'is given the power by its
“'Coil'sﬁt,t’l\tidiv'to al‘egulpjte‘-interstate:c01n;nerce;n%;Unquestion'ub_lyw the founders of

+the. Constitution: meant .that:the: National; rather than the State ‘governments,
- should- control n‘zitib'im_.l‘ -¢ommerece, and. if this.complete; power: existsianywhere,
as it must; it. must Lave b'e'éiikthgir»inténtioil to haveiit.exist in .the.Federal

- Government:io e i i 2 A I SIC SRR VI N IR
«+.i 1t seems, therefore, that.Congress must have this power to'grant producing fran-
i chises; as/othérwise an absolute. deadlockias to interstate commerce might; result.
It is said that.the power: to,produce the:subjects, of..commerce is- an, absolute

- essential and preréquisite.to.the carrying on of interstate commerce.: vt
i+ 1The-oppouents to.the fundamental. proposition might reply. thereto by- saying

sthat.such:power! to-produce:is noi-a.necessary: prerequisite. to;the, power to carry.-

. on interstate commerce; because,such #‘interstate-commerce. corporations’). might
obtain their subjects. of commerce: by purchasing tliem. from-Sfate corporations- or
-individuals produciig within the State, and accordingly. would not be obliged. to
.produce..them- themselves.. .
sstands ii the same:legal;relation to-the ‘power. of .the State as does the proposed
power to. produce. : ‘The. transaction: of purchase and sale between a State vendor
“rand an “interstate:commercercorporationii-purchaser.is.purely: a.domestic. .trans-
_action... The “interstate-commerce corporation’’ is.not engaged in interstate com-
-merce, wlien making that.-purchase: It might., presumably. use the purchased
articles in domestic commerce, and;-reasoning from the Knight case, neither the
intent of the said Federal corporation.nor the extreme probability that such arti-
cles will be used in interstate commerce is sufficient to make them legally the sub-
_jeets of interstate commerce, and thus to make-the transaction a part of interstate
/ COMMMETCE. ' i o ff e o) :

B S T E TV § EE LT f

. Reasoning on this gr(pund,j it therefore appears. that the State has as nﬁ]ch 1'i.g'ht‘__

to prohibit purchases by such Federal corporations within the State.as it.has"to
prohibit production; and ifi t can do.both, obviously it has.the powér to wholly

LT S S T SRS NPT L S S T LR S B et

ut ‘this power to purchase. from . State producers
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annihilate any possibility of interstate commerce by such Federal corporations
Any such legal position can not, of course, be adinitted. It is a flat denial of 0111;
of the great constitutional powers. We are therefore forced to the conclusion
Fh:.mt the State can not prohibit production by such Federal corporations because
it is one of the two possible alternatives that would enable such corporations to
carry on their business. These altérrintives stand on the same legal footing as
r_eg_ards the power of the State. If the State can prohibit one it can prohibit both
Ol)\'lqtlSly it can not prohibit both.. Therfefore it can prohibit neither. .

A test :)f :‘t_:,:hiis vg!igit:)' of the_’enti'r(-::Fedg'l“ul franchise to produce would probably
ﬁrsf; and most nz_itl‘lritll_y'afg'_iéé in'a’ private suit on the ground of wllrd viress The
action \VPL}IQ probably be brotught; d:;'(léfe'l{s‘e““lha.dé by, individuals against-such
cg;eomtan_z to set aside a contract made by said ‘corporation under such ‘‘pro-
ducing’, power on the ground that the ééi\.tfg.'ct' \‘\'q's‘ﬁ‘l'lf;'tfi vires, fﬁlis~rais.ii1§‘tlie

]

fundameéntal question] wheth nchise’ : . S
undamental question whether the franchise to produce given by Congress was a

valid franch q;ihd‘ \?}iél_;}\lelrs'the exercise of such power could be properly had in

making a pglr‘ely n}qﬁu;faqt}iu_'iné lQ}: pqu(l‘c;i.l:lg' pox\t-réiqﬁ. .. Until the Supreme Court

shall have rendéred a decision inyolving the questions thus fo be raised, it is im«
possllzl(_% to say, as'a matter of definite law, whether or not this franclise can be

. S ¥ . R S P S R A S
constitutionally given by Congress, and its validity must be argied, as above, by

inference and analogy.= @ ..y .0~ Lo et
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It is not desrred ‘to’ deﬁmtely put for\\md in this nppendl\ mly specific detmled '
outlme ‘of such system as bemg the’ portlculnr means “of “carrying out the genernl
conclusrons set forth 1n ‘the body of _th_e report The partlculnr ob]ect is ra.ther to

de\ elop as far as possrble the legul questrons that will bé ralsed in general by’ such
a system, and: 1t is oby ous thdt that i purpose ’can best be obtamed by outhmng m e

et MR 6 MR A S R PRI

. A FU‘IDA\IE\"I‘&L PURPOSE OF THE ACT-

Brleﬂy, its ob]ect would be to remed\ so far as. 1s posslble by leglslatlon those
corporate evils. the existence of, w hrch this Bureau is considering. A full sta.tement
in detail of those evrls {is not necessary here, and the matter has already been
treated in some detml in the bodv of tlus report.

In geneml ho“ ever, it is sufﬁclent to mamtalu the dlstrnctlon estabhshcd in the
case of . Cooley v. Board of Port Wardens (19 Howard, 299), numely, that, while
Congress has complete control over mterstute commerce it, practlcally exercises
this power only over its natlonal featur es, leavmg local mutters to the regulation
of the States Appl) ing thls rule to corporate busmess, the system in questlon
should deal wrth the follo“mg features of that business.

(@) . Where the organization or. management of the corporation affects, persons.or
interests in more than one .State, as, for instance, in the furmshmg of pubhc-servxce
facilitates or necessaries between two or more States in the offering of securities to
the geneml public; in the seeng of credlt or ‘oans from the general public; in
affecting labor conditions in two or more States; in affectlng prices of goods or raw
materials in two or more States, a.nd in the controlhng or coordinating, by merg.er__
or othermse, of businesses in different States.

(b)) Where such corporate condltlons affect strictly the go» erumental ugencres of
the United States and the operatron thereof i

(¢) Where such conditions affect. business “holly outsrde of State control—for
instance, navigation and forelgn commerce, T .

(d) Where the e\lstlug State mcorporatrou laws are essentmlly an abuse of the

comity of States and have, as their pruna.rylobjee_t the clmrterlng of corporntlons
whose two chief clmra.cteustlcs shall be (1) the power to do busmess in other States
and (2) the duty to pay taxes to the chartermg State.

(¢) Where the legxslatlve power of a given State has been so far mlsused under
the present tendency.toward lax corporation laws that it has resulted in a distinct
degeneration in standards of commercml ethics and wholly insufficient protectlon
is given thereby to large classes of its citizens. .

(f) Also, within these limits such a Federal law should endem or to correct, as far.
as may be, those peculiar evils inherent in the corporate form as such, and referred

56
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to specnﬁcn.llv in the body-of this report; for instance, lack of personal responsibility
of managers, improper use of stock as a kind of currency, lack of' proper pubhclty as
to terms of orgamzatlon, 0\ er-capxtahzatlon, etc Lowsie el

A6 QUESTIOVS OF ADMINISTRATIOV AND. ENFORCE\IE\T Lt

RITEEE

1. System should be compulsory —As pa.rt of thrs dlscusswn lt may be remarlxed‘_
that a compulsory rather than an optignal franchise system is necessary. There )
must be eposltlve prohlbltlon agamst engu.gmg in corpomte lnterstate commerce
\\lthout a Federal franchrse in, order to, make, the system el’fectne

It has been often suggested that a, I‘edeml llcense law or,. more partrcularly,
I‘edeml mcorporatron lfnv, mlght be mnde optzonal that thrs la\v mlght requlre
such pubhmtv und fa.lrness on the part of those commg unclcr it that publlc oplmon
would force corporatxons to comply w1th itin order to gain the reputatlon of bemg
substnntlal business entltles . This was the basis upou whlcll the proposed “New
York busmess companies, act” was drawn .No such optlonal law has been trred
so far as is known, and it 1se\“tremely doubtful w hether it would Jbe used. In order
to. have a I‘edeml law, of any public’ beneﬁt it must impose condltlons upon, cor- ,
poratxons whrch from the strict sta.ndpomt of those 1nterested in’the corpomtron
would be ob]ectlonable, masmuch as the la.w must protect the pubhc as well as the
corporation. : . To this’ e\rtent,, therefore, those u.bout to form a corpomtlon would

pructlcally to the posltlon that nn 1nd1v1dual State holds now The Umted States
would merely oﬂ’er one, form of corporn,tlon la.w, forty-ﬁ\e dlﬂ”erent forms me
offered now. by the dlﬂ'erent States N

If corporat s NOW, do not ‘choose to u.vml themselves of the Lnow n merrts of the 1

Massachusetts ls.w for 1nsta ce, rather than the plmtxcal possrblhtles of the laws of o
certum other States, 1t Is hmdly likely tl they \vould avml themselves of u prop-
erly dr a\\ n I‘ederal law It ha.s been especw.lly obvrous that \v1tlun the la,st two or
three vea.rs the ma]orltv, perhaps, of the greab corporatlons have been formed not
wrth a view to thelr future or.to, theu busmess stabxhty, but w1th a, v1ew to the stock
merket and the 1ssue “of stock n.nd a promoter havmg thls latter purpose in, mmd
would care nothmg ‘about the enlmncecl reputu.tlon glven by, a soun(l corporate a,ct

. but would care a great deal a.bout the enlorged pOSSlblhtleS of stock ma.mpulntlon

given by loose State law, In short 1t is beheved that the optronal plan would farl

2. Dete1 mmatwn of ]unsdu:uonal jacts —The ﬁrst pornt is the determmutlon or
(leﬁmtron of the corporatlons to whlch the system is to be apphed tha.t is to sav, By
what pra,ctlca.l method shall the fact be. estubhshed thnt a glven : orntron is .
engaged in interstate commerce? Thrs fact is,. of course, the basrs of all Junsdlctron
in the matter and must be clearly and posltlvely fixed by some method whlch wrll
admit of being a.dJusted to 8 routme and o.pphed readxly to any corporatron by some
I‘edera.l a.uthonty, for mstnnce, the Burea.u of Corporatlons It must, be a.s nearly
automatlc as, poss1b1e, mvolvmg as httle e\pense, a.nnoyance, uncertmuty, and
dlsturbance of traffic as may be. -

There are two ways, at least, m w hrch tlus fact ma.y be estn.bhshed

(a) By reference to the cominerce itself durmg its transxt or at some trme
between its mceptlon and close, and most nstumlly at the tuue when it crosses the
State line. . e . ;. ]

. The obv1ous and “elghtv ob]ectlon to thrs State lme basrs is that lt 1s almost
1mposs1b]e to make 1t automatic; thut it would require, apparently, a custom-house
system, w hich would be very expensive, 1nvolvmg great | mterfel ence, thh busmess,
and be wholly impracticable. It seems clear therefore, that the estabhshment of
the ]urrsdlctlonal fact at the State hne, takmg the commerce itself as a basns, 1s a

- method which must be lmd out of the dlSCUSSlOll
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: »admmzslralwel_/ --All . that has been. clone so_far is for ‘the'cou
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+(b)icThe.gnly ‘practicalialternative: | is; by testiapplied,inot to, the;commerceitself,.-
but fo the. ‘partiesviThis would, naturally, beloperated: by; means of returns, by £or=,
porations to the Bureau under o general Jaw:iy Two. difficulties-appear here:s - . ;

(1) Possibility of false returns by the corpomtlon or its ofticers. This is not a
serious danger; &8 the making of such false-réturns should subject the falsifier to
severe pennltv nnd a \1olatxou of this rule could be rather easrlv prO\ en urau\

t, -n‘; T g ¥ RIGNISTA LI O TR IR
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blisiness.”
chases through an‘m

take’ place, 50 thit the nctual
mdlvrduuls only. i ’
orporatlon ‘“ould'attempt to’ chauge its’ mterstate ‘com-*
' s, takmg admntuge of the fact

e possrble to ap

purpose “of such a sw'stem is to Temedy corporate eVIIs, and plesent coudltxons do .
not call for an) such’ legulatxon of ordlnary individual ihterstate tr‘ade "
“Biit the’ pra.ctlc'tl danger of effective evasron ‘B¥ ‘stich a plan‘i much more
apparent thnu re There dre two ond: - Tit the first place, the' inain’ ‘distine:'
tion bBetween the'real Tadividual trade, “With ‘which 76 rnterference is’intended,
and the evasive trade suggestecl a.bove, would be the drfference Between'bona fide -
contracts of purchase “and sa]e, and eontracts of’ agencv‘or conslgument under
the fictitious gurse of ! sules “Thé legal dlﬁerence bétiveen these ‘two’ conchtrons
is’ consrdeml)le and W 111 be decrcled ‘drfﬁcult to completelv cover the ﬁctrtrous

3 ceedmglv cumbTous costlw “and dlsadvautageous to the
'llcl be’ eaS\ to'estnbllsh the fact that the

can be thus dcscrrbed 111 the h.ct
I ain a Tiitiiber: of chses close 'to the lme, especmll\'
theu‘ busmess \\holly through ]obbers, \\ here it-

"practlcnl dlfﬁcultv W hlch is substantrall\ new to’
'1 e, elther swstem reqmres the dwxdmg of the‘

putpose of‘]urlsdlctrou over corporatlons

eascs, with nll the facts before it ufter a long trial; thut'such anc‘stieh an oct was
vas ot mte state commerce ; ' :

P WA

ru,ctlcnl diffic tl‘é's' "6’f estabhshmg for’ admr'

mdlcated nbove the st

poscs, “the! ]urlsdlctlonal fact'of inté staté:'c'ommer R
1t would pos ibly be'sufficiént to' give the™

fdcié the’ ‘éxistence of this’ fact, leavm'g of’

courts from such determination, ‘and* allowlng thé  Bureau” ]urlsdlctron’ ol the-

prima facie determination until reversed by the court of first instance, after

which the jurisdiction should be suspended pending an appeal by the Bureau.

strative: pur-

“But this is quite’s different thing flom mekmg &8y steny by ‘Wwhich’an aclnums-;
trative bureau can, with the ease and speed essentml to admlmstratne actlon,
test and determme ‘thiis questron ‘for All* corpora jons in"the" count vl Thele arc‘

P I ]
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Thrs power should also, of course, expressly include the power to npply m said

pnma ‘facie manner the license requlrements to any individuals who were, in the
..opinion of . the Bureau, .acting as virtual selling or purcha.smg agents for corpora-
tions for the purpose of eva,dmg the license law.
. Prima facie jurisdiction having thus been established the Bureau should be. glven
means of enforcement based upon this fact in the form of some genelal rlght to
impose a penalty, or to cause the restru.lnt of the oﬂ'eudlng corporn.txon from enga.g-
mg in 1nterstate commerce, :

Y omLp 'm\urxov oF 1 TERSTATE COMMERCE

'

- It is belreved that no serious dlfﬁcu ¥ \\ lll arlse in'most cases on the ques 1on ‘as
to wha.t constrtutes ‘interstate ‘commerce.” Itis merely desired to note here that
At will be unvwise in the proposed act to attempt any specrﬁc definition of such com-
~merce.” It is believed that it" would be' better to-use’ merely the :words. of the
Constitution. - Any: attempt to define such commerce otherwise will be certain to
omit features which mny come mto eustence later “The: meaning of the words

“interstate commerce’’ is a' matter of common knowledge as rega.rds their applica-
‘tion to the great bulk of present transactions, and i in doubtful cases the determina-
tion can be secured byj udrcxal decision. . Itis chreﬂy essential that the law should
-be broad euough in’ its: scope ‘on tlus pomt to cover any. transu.ctlons Whlch may

be hereafter determmed mterstute commerce e

) Keepmg in ‘mind the log Al dlvxswn of corpora.te conchtrons ‘as betweeu ‘the
Umted States and ‘the Stutes it is obvious that’ there should be left in contro] of
the States such matters as peculmrly aﬁect local condrtrons——as, for mstance,
protectmg the life ‘anc nl v

agencws of the Stu

. ’ 7 OUTLINE OF ESSE\"I‘IAL MACBI\'ERY B ', "
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In ‘order to a.ccomphsh the purposes of the proposed system it.would; in‘general,

be necessary. for; the. Bureau to:have full mforma,tlon ‘as. to, corporate: .conditions.

This would require such information as is'necessary. to give, in.the first place, (a)

& basis for jurisdiction; and (b) -a basis;for action in case the requirements of:the

law are not complied with. This would call for a regular system of annual reports

-from corporations, giving their.form of.organization; management.and: methods of
business; financial condition; volume.of trade and. diréction of:the-same;iprices;
- cost and character of production, and all selling. or.buying .agencies: i; ..

_ It is possible that some more substantial basis than need for/information may. be
required in order to make this report full and satisfactory. " It is often found that a
system of reports which is based solely on the principle of publicity or of the need of
information lacks the necessary “‘sanction” to render it properly enforceable.. It is
suggested that this system of reports would be much strengthened if it were based
partially on a small Federal tax, largely nominal and merely sufficient to support

__the-Bureau and to furnish a formal legal basis for the acquisition of the information

desired.. This tax would not be intended to accomplish any substuntnl change in
the present system of corporate taxation.
Further, it should be noted that only certain portions of th)s mformatron should
be made public. The amount of publicity should be determined by the respective
121002—37——2
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(¢) Are all State corporation laws broad enough in their permlssrve principles to
allow their’ corporations to ¢comply thereunder with the necessary conditions for

‘ corporute nnprovement that must hé requlred by a United States license law?

Can'the necessurv reorgammtlon of corporatrons be accomplishéd under all the
State laws? If not, what States would be omitted and what would be the practical

_ result?+{ Would it be to.compel. the States to bring therr corporation laws to a uni-

form standard?

N Can the Unrted ‘States attach to the right to do interstate commerce the con-
drtlons under whlch a State -corporation ¢ shall carry on its purely domestic busr-
ness; n.nd if so, how far can it thus regu]o.te purely domestlc business? -

<(e): How far canxthe Umted Statés thus extend its, policepower:over- such cor-

poratlons, and whnt would be the 1rreduclble mmnnum of State pohce power, if |

any'? PRI : .
- () Questlons of tavatron Appa.rently few especm]ly new legal questrons would
be rarsed here by this'system. .. -~ AT

) (g) How far would the desired na.tlonal umformxty of corporate lmv n.nd condl-

“tions be secured under this system?. s S .

f'eneral ——One questron under both systems is- the p0531b111ty of evasxon pre-
'sented by the use of an individial sellmg or purchasmg agent for corporatrons, SO
that all interstate commerce, per ‘se, would be carned on outsxde the, corporate
form Thrs has been treated in detax‘ in Appendr\ B.. , L

IR . T

».‘CO\(PARISOV I\I DETAIL OI‘ ADVA\TAGES A‘ID OBJECTXOVS

Federal incorporation—Advantages—~The oné merit of the Federal-incorpora-
_tion plan is that it is based upon a clean-cut legal the01 y, that it brings the entire
ma.tter ‘of mterstute commer ce under one 3nr1sd1ctxon and reduces to a minimum
the frxctron that must oceur between Federal and State authorrtres in' the attempt
“on the part of tlie I‘ederal Government to regulate mterstate commeérce.” Federal
corporatrons, being corporatrons of ‘the Federal Government are wholly ‘under its
‘control, and, except for the Jecessary local pohce ]urrsdlctlon, are wholly removed
from the control of the States: R R

ObJectzons —Over agumst thrs drstmct advantage, there are a number of very
“strong objections:

(@), The legal uncertmnty a]ready mdxcated (Appcndxx A) ) 88 to the va,hdrty
of a Federal f)anchzse to pr oduce DA

(b) The drastl nature of ‘the’ change that would be brought about by a compul-
‘sory Federal 1ncorporatron 1aw, and the intense opposition that would at once be
‘aroused, by the prospect that corporatrons of the Federal Government were to be
pl'l.ced m ‘entire’ control of the most 1mportant part of comrderce. ' "'
(c) The obvrous reduct10n of State revenue from’ 1ncorporatxon
(d) 'The tremendo 3 change towmd centmhzatlon that such asystem” would pro-
B Thrs 1s the most 1mporta.nt ob]ectlon, and is'a very werghtv one “Itis
hnrdlv necessary to outhne the w.st and 'achmg eﬁects upon the entrre nation
" that would be produced b\ such.a func al clnnge in our commer cial svstem

For these reasons, it is bcheved thut the plan of compulsor\ I‘edem] mcorpora-
tron 1s madvrsnble '. ' :

‘Federal fr anclnse—Aduantages _The ‘advantdges of the’ Interst'lte-Commerce-
Franchise plan are:

(@) Aﬁ'ordmg sufficient” Federal ‘control to” allow of ihiformity and necessnrv
1n1prov ement of the present body of corpor'ttlon law.

Py

(b) The legal natlomlmng of a busmess 53 stem that xs now commercmllv )

N
national.

(¢) The offering of inducements to corporations to take adv:mtuge of such & plan
for the reason that such a system would afford stability, uniformity, and, to the
extent of their Federal franchises, would render them exempt from State control.
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(d) The preservation of the right of State corporate taxation.

Objections.—The objections to the franchise system for mterstate commerce are
as follows:

(a) This system would, while Federal in its purpose and mtent have its fouudo.—
tion in State charters, and therefore the operations of the Federal law for & given
State would, to some extent, be confined within the limits of the incorporation
laws of that State. The difficulty is not a serious one, as the hmlts of posszblc
action in the various State incorporation laws are. usually quite broad, and in
most . ¢ases these limits would not hamper. the operation of the Federal system.
Furthermore,’ there would be a salutary.tendency on’ the part of the States to
adapt. their. 1ncorpora.tlon laws to the'requirements.of the. Federal. a.ct,‘and X:
general trend toward umforlmty, even m Sto.te leglslatlon, “ould proba.bly thus
resu]t

porations betw een the Fedem] Government on the one hand and the State on the
other.- *A certain mnount of friction’ would thereby result; and, furthermore, any
diffusion of responmbrhty in general tends to lessen the total amount of responsi-
bility and to make it moré difficult to determine the causes of any- given “abuse.
Nevertheless, it must be remembered that the present State system'is a- much
more extreme instance of this drﬁiculty . Under that system it is a-matter of darly
occurrence that corporatrons created by one State | are regulated by’ another. . On
this particular point, therefore, the proposed Federal system W ould be ]ess ob]ec—
tionable than the present State system.

(¢) From a polltlcal standpomt there w ould ‘be a cer tnm amount of centra.hm-
tion of forces in corporate matters. The pressure now brought to bear by cor-
porations almost esclusively on State legislatures would be pmtlally transferred
to Congress. Thrs, how ever, is merely a transfer of such evils as may now exist
and not an increase; and perhaps it may. be fairly said that Congress, representmg
the power and public oprnlon of the whole people and responsrb]e to the’ whole
people, is better ‘able” to meet on equal terms’ those corporate mﬂuences whose
busmess ‘and po“er is also national in_ character ‘than a State leglsla.ture, whlch
represents only the power ‘and pubhc opunon of a'single Sta.te

(d) Tt is possrble that Gnder such a system it mlght be necessary to place con-
siderable discretionary power in the hands of the bureau cha.rged with the enforce:
ment of the law. Opportunlty nnght arise thereby for i lmproper admmlstra.tron,
but this would be gua.rded by the right of ]udrcml n.ppeal

(e) A gertain nmount of 'interference with commerce and hindrance of the
current of trade would rnevrta.bly result during the period of transition: 1t is
submitted, ho“ever, that the net result of such mterference \\ ou]d ‘bé less thﬂ.n
under the present system.

6 There would also be a number of difficulties of detznl lelatmg to the enf01 ce-

: ‘ment of the act ‘the sub]ects to- \vhxch it shall’ apply, the methods of | ga.mmg infor-

matron wrthont unduly annoymg busmess mterests, "and’ the various' practical

questrons that arise in the enforcement ‘of ‘any new and fundamental leglslotlon )

It is belleved howe\ er, that these’ ob]ectrons a,re more npparent than real;
Carefullv drawn leglslatlon amendecd as experience imay indi¢ate and follou ed by
a few years of judicial 1nterpretatron would serve to define the hmlts of the réspec-
tive jurisdictions, to- establish the rights and dutles under ‘the new system and to
determine the working details theleof i

Iti is obvious that the bulk of the busmess of to da.y has become natlonal in its
-scope and -in the interests, mvolved and whatever may be the inconveniences
attending. the change,;it. seems necessary. that present legal condltlons must be
altered to correspond with commercial conditions if the cor porz\.te busmess of the
country is to be placed upon any satisfactory, permanent basis.

‘() This system also contemplntes a division of responsrblhty for control of cor-'

i
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CORPORATE.FRANCHiSES AS: NECI;ISSARY INSTRUMENTALITIES OF INTER-
+STATE COMMERCE——PRESENT INSECURE POSITION. OF INTDRSTATE COM~

BRI

The legal punclples 50 fa,r developed raise one 111§111v lmportzmt questlon: What '
is thelegal status of State corporate f lanchlscs used in. mterstate con.unerce‘7 Thls

may attach to. 1t any condltlons that it chooses a.nd may; | even by\ such condltlon

precedent, tax it, upon the e\tent to,w hlch it is usecl in, mtelstate commerce., :: .
5 -Delaware Railway Tax; 18 Wallace, 206.:: . h
Hende Bridge, Co.. 0., Kentucky, 166 U. s, ,,150 .
ille' Fefry Co v Ixentucl\v, 188 UI S ‘380' '

poratlons, :
the leoal

frates best the general prmclples involved.’ ] N
So fa.r 4 NOW. developed it seems to he held tlmt a Stute cnn

The power can ‘Be used in spltc of Stu.te ob]e tio

as property 3 .
Westem mon Telegmph Co v, Mass Wl
" Maing v Griind Trunk Ry., 142 U.'S.; 227 o N
‘Postal Telegraph Co. v. Adam, 155.U° S., 688 . LT
Ada.ms EYpress Co. v. Ohio, 165 U: S, 194 166 U S 180. SR RN

h ‘seéfns hore valuable abstractly than practlca.lly “If the State

erty such & foreign fronqhxse, “which’ franchlse 1s essentlal for the .

[T HR (RS e)

i,
can ymg o

valun,tron as W
FIHAR]
lts use ) Corpomte fmncl

be stesse ny,
Brleﬂy stuted R result under the

Vil
corporate fmn
Tt

ST

ill f)ractlcally ‘destr oy't
h X), T3¢y i\l l»x i
lse b ul]

nglble, they can pmctlc'
‘x" choos(,s to put on " théii.

la.“ scems to bc (1) State
Ty % -

Gririft o A
or power to engage m mterst te co
po’x\'r‘éf 'of ¥ s St
the 1w tratiscontinental ra 10 &
and the power to carry on interstate cotiitiidied s practlcally &% Feisad by mehhs
of State corporate franchises used in foreign States under State comity. If,
accordingly, the legal principles above set forth are correct, such franchises are,
therefore, the essential elembnts of carrying on a corporate interstate business,
and are at the mercy of Sta,te taxation under the present “Stn.te mcorpomtlon
system.”- :

A modifieation of the present unsatlshctory condition may be found in the
unsettled theory that a State corporation franchise used for the purpose of inter-
state commerce 'is under the rule in Cooléy v~ The Board of Port Wardens (12
Hovward, 299), and is-subject to taxation and other regulation by the States only
in the silence of Congress; that Congress might now legislate, totally forbidding
or partially restricting the right of the States to tax such franchises when used in
interstate commerce. -+ .- :

If it be admitted that such franchises are, in the present statutory condition of
affairs, necessary factors i interstate commerce, it seems probable that Congress
could so protect them, and probably this is the fact. But this entire suggestion
has the disadvantage above referred to, namely, that of being a negative one upon
which it will be difficult to develop any Federal judicial interpretation of the
commerce clause in an affirmative manner, so as to bring out the full scope of
the positive powers given thereby to Congress.

In general, therefore, the legal situation seems as vet undeveloped. It .seems
clear, however, if these legal principles are carried to their logical conclusion, that
interstate commerce does not rest on any secure or unassailable legal basis so far
as concerns corporations. This line of argument would lherefore lead directly to the
conclusion that corporate tnterstate commerce must, tn order to be permanently and
securely established, be based on Federal franchises to engage in interstate commnerce.

If this be so, we seem to be led in the direction of a more logical and complete

‘development of the suggested ‘“‘Federal license-system” as a means of regulating

interstate commerce. Briefly, the United States should issue to corporations pro-

"posing to ehigage in interstate commerce a franchise to so engage. This franchise

would, of course, be beyond the power of the States to tax or otherwise burden;
would definitely place the right to engage in interstate commerce upon an unassail-
able Federal basis; would give a satisfactory ground, it is believed, for imposing
such other Federal conditions upon these corporations as are essential for the
reforming of corporate business; would establish a clear statutory distinction
between the Federal and the State powers concerning interstate commerce, and
allow for the developmert of a body of law; especially by court decisions upon
Federal statutes, that would indicate just how much power can be granted by the
United States in connection with such franchises, e. g., the power to manufacture,
the power to purchase of State corporations or individuals, the power generally
to carry on the various nécessary incidentals of an interstate business, to hold
real estate and to condemn the same by eminent domain; and, in brief, there
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could be dcveloped under some such Fe
scope of the commerce clnuse of the gg;ﬂl?&nc:wfe;;w:x}: ea;iln meaning undv
standpomt where the real 1ssues would be 'brought oixt and }:mal‘we Federal
w ou]d see clea.rly the full need of such, a, I‘ederal system Tl‘x‘e ?lr%ithe sourts .
:E:ydﬁgf;ogs up ‘to the present is thz_xt they are; ulmost wholly egcltlz::l gmv:lth:
Over 3 1;een ralsed upon questlons of the reslrammg of the'powers of ;h 8 or

Interstate commerce, “while. ver have been rtused as to the ﬁie tales‘ ’
E)lowers ‘of the Federal Government over 'uch commerce ‘ It ls obfx . rma.twe;’
cﬁl\;(;l:paﬁ;l]oy by ]udlclal(declslon the great Federal powers under theo l::ixfxl:: tO' =
the co,u : 1;c ‘:’ 18 kx:‘nu:;,{; -be. had under aﬂirmatwe }eglelatIOIr, where the attentlonr(:;
the S s : xrected to the hmltmg and deﬁmng of the aﬁirmatwe pow f

a es, ra.ther thn.n to the restrlctmg and llmltm of S ers ;

over a sub]ect that is, ndml tedly I‘ederal g tate powers
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