


ing chal tors for national b m h  and other harlL3 tlutt w e  orgnnizett 
now? As I rerncmbcr the .itatutc relati~u& to the c~cation of a hallli, 
the mere fact that a group ir wilts to orgalrue n hasili is uot the deter- 
mirunp factor. The needs of t l ~  are determined, mid the com~nu~?i tv  
character of the men p ~ v p o s i ~ ~ pto orgallize the hank. I was just 
wondoring, in order to pet n w y ,  if' I can. from so much discretion 
n o w  -:dthis is not, caicl wit11 any refirrtion i~pon tbc present Securi- 
ties and Exchanqe Conmission --just nssmlirig tliat the personnel of 
that  Commission \\-ere chnngetl and :I different pllilosoplly entirely 
sllould he ir~stnlled t,here, and I was jlist u onderkg if there might not 
hc some t1:~nger in :L uide open discretion m d  wl~c.tl~eror not i t  is 
feasible to wdertnlie to lirliit the discretion of tlle Sec~lritirs i ~ n d  
Exchmge Conunissioi~, 

Mr.  HEAL^. ?\.layI \:I?- :1 u 01'11 011 tltn t ?  
Senator &III,I,E;II. Cert ainl- .  
Xfr. HXALY.1 (10 tlot t l~ i~ i l ,  nilrut3 ur~lir~iitctl the C o n ~ n ~ i s s i o ~ ~  or 

unb~itllcd cliscretio~i. Our conception is that erery oric of these 
statutes slioultl ltr~ve tl~finite~tanrlartlsin them. Bltt t l ~ ware s i t ~ ~ r -  
t,ions -where thoye st , t~ntlard~ it seems to us, ought to be nthni~~iete:.ctl, 
by the C'omnrission. I tl~irlk that r~r~britlletl:tnd r~nrontrollecl J i9-
cretion is ~mthinliahle ~ d e r  our constitutiori:~l system. 1 tlii111\ that 
every time it is st~itlthat the Commis=ioli can do a certr~inthing, 
it sllould be :~l lowtl  to do it if a c.elt:iin stnsidard is ectitblisI~~.d. 
Then you get a legit1 st:~rdt~r.d ailti get a tiling tllat is review nble irl the 
courts and the Co~~u~r iss ion  legd rights. is ilrcitlillg p e o p l ~ ' ~  

As to this subsection (d), if more defiriitc ,it:~ndnrds can be \\ l.i.ttc11 
than tlw (lraftsmen of thi.; Id1 11i1\ c (ieviwl, the>- \voul(I be ct l t l~rly 
acreptnhle. 

Senator M~l,r,~,rt.Tlint i.;not said fro111 a critirzll s t iudlwir~t .  I t  
is just rt  proposition of tt-yhg to  lay clo\\-11 .;erne <tiintl:\rd there to 
qlide not orllr the Conlmissioa, but the ofhcer;. 111 other nod.;,  
I can visr~alize, urld I know that the Colrunis\ion can, :I p l ~ u pthat has 
n ~ a d ca success, that is hilsic:ill;\ so~lntl:tbnt is, their ro~npali;v is 
brtsicnlly sound. Those men ought not to he prevented, m d  1 do 
not assume t h t  the Cornmission's tllcoly is that it would p r r w n t  
t l~osc men, from orgi~llizi~lg i~nothr rbusine~s :iud hrr~ncliing out. 

Mr. HBALT.1 h n ~ e  muc.11 synipnthy w t h  ul~:?t yoti have said. 
May I roll your atterition to the fac t  tlmt srlbsrctlon (d) nrrs w i t  ken 
nssuminz t h a t  (ii), (h), and (c) might he cnnctcd--- 

Senator M 1 r . r . ~ ~That is, suhsectiorls (a'),(b), nnd ic)'? 
Mr .  H E A I , ~ .Yes; subsection ((1) ?eprrsents "rubber" in tl:e l i l l k -

cuage. That is, 1i;lving adopted rlgld ~t:ili(iard~ in (a), (b), rind (c) ,  
then you t p  to gi\-e tlw Cornrnisqion :~ir t l i~ri t>-  to  relieve ;I per-toll 
of the nndefinahle a n d  ~mpretlictable rase, :it the same time trvinp to 
specify in the s tntut .e~he circumst:~rlc<cs you ihall give weight to \~-l \ icl~ 
in m:~l,ing your dec~lu~on. 

However, I would lilic to rrpeat that  any 111orc. drfinite standnrtls 
that can be devisrtl, or. a n y  other mcans that  would give a little flexi- 
bility where it is ncedt>cl.I woulr? not have tlic sllqhtcst objertiorl to. 

Senator MILLER.I did 110t tl~inliyou would have a n y  o1,jcction to 
n rchasonablc standard in thew if il  rnn be tl~visetl. 

Mr. IIEALY.No. T ama l l  for it. 
Sir. SCHENICER.Section 12 tlrals witlr tlw function; of invc.stmcnt 

companies and !lie formation of ir~vcst~nlent-com!~ari>-systmls. 



I 

This bill, in my op i~~ ion ,cannot even rrrnotely bc consirl(wt1 as an 
attempt to infinencr or participate in tlrc merlngcrnent policy of in- 
\7estrncilt companies. \\-hat doc>s 12 (a)  say? It says that it, shall be 
lrnlnwflll for any registercti i n v e s t i ~ n t  company to purchase any secu-

c ~ ~ c p trity 012 n ~ e r g b ~ : - ~ ~ & t  such short-term credits, necessary for 
the clct~rancc, of trsnsactionr. as the,Cornmission may designate by 
rules ant1 ~ . ~ g u l a t i o ~ ~  or 0rd~1, 

Subscctioil (2 I is :I p ror i s io~~a hich s : l p  they sllall not partic~pate 
111 loiiit tra(ling :~ccountq. 

Sllhwction (3, rc.lntcs to tho cfk~ctii~y of a s l jo~t  s a k  of any scaurity 
111 contrirvrntiot~of surh 111lcs and replat ions as the Con~rnission may 
prescribe. 

Tbc Colninissiol~ has the feeling tlwt at  t11v present tin~cb, :lt least, 
th ,y scc no rcL:\sonu-hy an investment trust should not bc able to 
ef f rc t  :I short salc. Ho\+evcr, you cannot prctlict what rnuy happen 
in tllc futu~c..  Fit11 respcLct to t h t  duo Commissio~l feels that maybe 
at  some tinw in thth future, in thv puhlic intrrcst. it may bc necessrr~y 
to  formulntc. ru lm 

Scnator T4w. y o ~ i  I I I C I ~that you i~rv pcmni tting short sales" 
Xlr. SCHENKERYes 
Svnator TAFT.$Thy:) What is t hc  purposes? 1s lt  not r ~ t l l e ~ '  ~ I I P S -

tionnlh, \f hvthcr tlirp should mgage in short selling? 
I .  I : 1 011 that i~slwct, Seutrtor, \\ r nr:rl,t~ procibion im :L 

so-c:~lltd t~-:i(ling cwpoiatiorl. If tE:cy :\re going to be 21 speculati\e 
in\ estrvent trust, wud tllry tl~sclosc that f:lct to t l l r i ~  mvestors, z i r ~ t l  
the in\ ( J ~ i o ~ . 5  t y p ~:lnt to in\ e.;t in 11 : ~ t  of in\clstmrnt company, who 
,lrr n(. to M Y .  "No. yoti 4:lll not in\r-t in t h t  type of company"? 
90 t l ~ r  st;!t~~tc> l i ~~ ) c b ~ r ~ i t .  t :rnd \ \ t l  feel t11:it. if t11q :ire tll t~t type of 
~ * O I I I ~ ) : I I ~ ~ ,  41oultl tl~cly not wll 41o1tif  t l ~ : ~  hcst in\ estmerlt \iI t ? - t is t l~c , i~  
jwlg~~it~nt: i  

fiowe\c~r. ~ l l t ~ i o  I I ) : I >  hi. wmw po&l)llit? of t~busc In t14:1t ~011-
ncc'tior~I 3tirl.t etl t o  .:I>~tl~:rt t i  pcrson cxne  in to see IN(. the otllcr dep 
:und mid. "1 all) tl~inl.nlrz: of org:~nising :I 4ort-selling trtlst." \\;hilt 
t h t  :IW:IIIS, I don' t  hnou,  or ~ 1 1 : l titb eft'ect \\ill be I don't hnon-. 
B I I ~~t i i  to 111t.c~t tlli~t type of siiu:rticm tllt;t n c  put this 'rnl)l)er" in 

Senator T 11.r.  1 thlnl, tht i t  if c\i~tiiipisli  hetu ern the t ~ c o  
t l~ r r c1; no I I ~ I I I Ii n  ;In mrcst~uc~nt  t ~ 1 m o fconll~:~nie.; trust 1nt11&1g 

s l~or t  sdc..: 0 1 1  th(1 ot11v1 11:tnd, if tlje o t h ~ t  1,imI o f  i~~\(>, t i l lv~ltt~*iust 
j.; wppowd to ilo it ,  I ser n o  rwson \ill>-it *l~oultl 11ot k)c clonp 

l l r .  HP.I T > \ .  'I'11:lt i i  ~ u c t l ~  \+it11 xllidl t11e Co111- t l ~ eph j~o~o t111~  
nlisiurl app~w~cllc ,  thii plnh1c111 

Sr.nirior T To; it 1.; 11ot 7'lw :~ppro:~cli t l ~ i ~i.; t the Commission 
11 l ~ c tIS going to .;ay in tile I~rturc> l ~ e rcjtl~rt.Icinrl of company slinll do 

it  or shall not (lo i t .  
. I I (lid not sl)c>:ll,,)f o i ~ r:tppro:~c.l~ I wit1 that was the 

('or~~lilission's p l ~ i l o w p l ~ ~ -  1 ~lltwritto  YLJ- thtrt tllc point of 1-iew 
Ireu~-(l~spwihrcli l l  tllc Cor~~n,~rsron  that I l ~ w  i i  l n s t  thc onc nl~icl l  

~ O I II~:l\-rp\p~.e\setl 
Sc11:1tot*TIFIT11-c : I I ~  tllc discrctlon t111 trying to pet nnay f ~ o n ~  

q~rrstiorl 
Scntltor \ Y \ c s ~ r i .  1 :rgree wit11 t l ~ i l t ,bllt as 1 st1111id this bill 1 

tlrought t l ~ t  tIuc tliwvtion:~ry poners \i cre rather to tlle tltlvm~tape 
of tlie c701np:lny tlian t o  its tlis:itl\ mlt:tgcl I t  tloes proritle fte~illilit?, 
\\-l~crc:~\:I f i w t l  rulr \\ ouhl I I M  l,t> it 1uuc11 more rigitl. 



1 was goine to ash 3-011 this, hfr.  Sclle~rlier. 'rilere lrns been t:11Ic 
here about the promotion oF investmcl~t truqts So far as ally 111-
sbarlces that Ii:~ve haell citctl llcre :ir.t3 voncerilctl, :is I rllrclerstootl i t ,  
lrl earl1 rase those ~'110 organized il t r ~ q t  iind (Iistrihuted s1~:lres 
represented it not to be any trust to promote auy new ~is l r  vellt~lre, 
bu t  rt~t~kier wittit'o provide a di\ chrsificd investmcl~t for thr nrtli~ifll~wl, 
assurances in a11 tllese casts t l ~ a t  it is n safe investnnen~t w t h  ti very 
definite inntwitg :~untl n ir~rcl return of the rmilcy \\it11 prof t 

Mr. S C H ~ N K E R .I think 5'011 nuiy linve miiunlclerstooti Senntol. Taft 's 
point, \ ~ l ~ i c l r  rncrits col~sitleratiol~. Semtor 'l'aft says that  if an irrdi-
vidual prornotcs n compnly ir rltl tlistrih r ~ttw it nrrtl scvrrs cyc.rJ- cc.oli- 
nection wit11 t lw colnpmly, wily shoultl 11c 1101 be :1l>le to promote 
another and to sever his co~nrcvtion ni th t l ~ t ' !  Of coursc the answer 
to  that,  Serintor, is that such a s i t i~ntk) i~has not existed. Rut  of 
course I think t l w c  is 11 great deal to tbnt point in that t ype  of 
situation. 

Senator R'.\GxER.Yo11 misr~ntlerstootl me. I tlo not linow of a 
single irlst:~ncc wllere tlierc h s  Iwen any ntivt.rtising that "'llre w-:urf 
tllis money in order to undertake i~ venture, sornc new venture," or 

lti~rtl. Are there any suc.h tnihts fornlcd? so~nethingof t l ~ t  
Mr.  SCHENKER. Tl~crcl lmvc been trusts in the pnst, wlrich started 

out originally a.; so-cwll(d tlivcrsified invcstnlcnt companies. They 
said they wcrc going to buy a crnss sect~on of securities. Bu t  d t i -  
rnatcly the fnndamcmtnI nliture of thrir busirlcss cl.innged, and they 
hecame what we call spcwal sitilrltiorl companies. l'hcy took con-
centrated positions in cornpn~rics, reorgnlli~etl them, rvorkcd them 
out  to help them financially. Tlw classic cxnnlple of that  was the 
Atlas Corporation, whicll 1laJ a $20,000,000 pos~tion in the Utilities 
Power & Liglit Thc Pt~otmiu Sccuriticq Corporation, which I hid 
you about, has a substantial position in thc 'CTnited Cigar Stores, 
Loft, Inc.;  Prpsi-Coln; Ncrv Etigland Bus Co.; Antoc:lr; :md Sout,h- 
west Corporation. lltccently t11c Chicago ('orporation has startcd 
to change the. f ~ ~ n t l a m r ~ i t a l  of its busincss and is utternptirig na t1u~e  
to serrc a very ust~f~il in making capital awilnhlc to  smallf ~ ~ n c t i o n  
industrit% But in tlloscl rircnmstancrs, because the securitiw they 
get are not liquid and h a w  no mnrkct, they nccrss:~rily hnvc to takr  
n controlling position to protrct tlwir investment. 

Senator W ~ G N E K .S do not see any ol)jection to that mcthod of 
clmnging t,h& activities; but  slloulcl no( the stocltholdcrs who ongi- 
nally put their money in under crrtnm definite :~ssurancc~s, 1;now nbout 
tha t  cllnnge of policy? 

R l r .  S C H F , N K E R . - ~ K ~ ~ ~ ~is tllc approach of this b~ll ,  Srntttor; ant1 
when wc: come t & i 4 o n g  which cleals with c l ~ ~ n g c sin Iunclnmmtal 
policy, I will c l n b m u p o n  tliat. 

Senator TZYT.WCI'C there not always a fair 11um1)c.r of trusts that 
frankly wcnt in as traciing con~panies? It seems to rnc that I rc-
member s e v t d  small ones in Cincinnati which frankly said," We can 
trade on the market bcttcr than you can, and you might as well let 
us do it." 

Mr. SCHENKER.Yes. 
Senator TAFT.I remember one or two of tliat kind. 
Mr .  SCHENKER.I do not think you were here, Senator Taft, when 

we discussed the classifications of investment companies. This bill 
does not sap that that typo of company should not exist. It just says, 



"Trll  your stockholders that  that is the type of company you are 
going into, and .if they want to spccnlatc on the New York Stock 
Eschangc, that is all npht with us." 

May  I go on'? 
Senator T \FT. Certtunly. 
Mr. SCHEN~EH.Now, we come to parnglnpll (4) 01section 12 (a), 

ant1 tha t  sr~bstantially says that an investment t r ~ i s t  cannot nvt as a 
dealer in or tlistrihutor of its own st\ci~riticbs i n  contmvcwtion of such 
rules and regulations AS t hc  C ' O I ~ I ~ ~ S S ~ I Imap prcscribc. 

What 1s tilt, significuace of that? B y  far. in tlrc grcat n ~ t l j o r ~ t j  of 
cascs the distribution of the stbcuntlrs is not ~~ndc r t a l i e a  by tllc trust 

by l u c l r ~ p c ~ i t l ~ ~ t  ~rself, but is u~~c l c r t a l~c~n  tl~strilmtors who maho a 
business of distributing sccrmtics. There a m  some situations in 
which inr~stmr.nt  trusts act ils t l~vir  our1 tlirtr.ibi~tors of tflrir owl1 
wcuriti(3s T h c r ~  is 11 typc 1 1 l c ~that  of Scndd,lr, S t c v ~ n s  IY: C'hrk, 
which does not have n sales load-- 

Senator TAFT. Scudtier, S t ~ v c n s  (\: Clarh are not hrokers, are they? 
3 0 .  T11oy ill.(! l ~ l V ( ~ ~ t m ~ l l tlh'. SCHENICER. COUI~SC~. 

Senator TIPT. T h t y  i~rt\  not inrcstrnerit bankers? 
hIr. S C H E N I ~ E I ~ .  To  my mind, Seniltol., that  m i y  Iw a ~uodelNo. 

situation, hec.nusc, you take n hank which has trust funds, they do 
advc.rtising, but  they do not 1 ~ v c  salesmen who go fimnnii trying to 
sell participations in trusL f lmls  to the p11b11c. flon ~ w r ,I a m  not  
rmrnindful of tllc fact that t l ~ ~ r ' c  those two is a tliifercntiat~on I)c~twl-ceu 
types of situations. IYc (lo not want to discnurngrt that  tppp of dis- 
tribution mllcre tlwy (lo not 11:ivc. stdcs~ncn. 

lTl1~1.ct i . ,  Ycrltltlc~.,S t r l v e ~ ~ \& ( 1:>1li gt't tlrrir i nwh t~~r - ' ?  A pei'wn 
comes illto tlltir oificuc 11v 11:~sS05.000. Tlwy ~ 1 1 1  1101 t d w  nuy-
t o l o  I I I 1 , t $ 2  0 0 T m y  w\-. "6Vr w n ' t  
give roil a l ) ~ ~ ~ w r ~ : i l i ~ ~ ~ : l  \Yllj- ~ O I I ' ~in\ ~z tn l en t  ~ ( ~ 1 . ~ 1 ~ 0  ;:oi~ Imy an 
intclc s t  in O I I ~invrstrncnt con~pa~n-?"  

is t h r o ~ g h  t11:lt m e ( h ~ ~ mSOtheir ~ ~ p : ~ n ~ i o t i  ~*iltll?i't1111ik tllf{>ttyh 
t h ~trnployrncnt of s:>lesmen. 

tlrut type of sltuc\T'e do rrot w:tnt to tiisco~~r:igc '1 t '1011 

S rnn to~T w i  Lea me ask tlii.; qwstion. I'aragrnph (1)of scvtio~l 
12 (a) provictes (rwlclirtg). 
to act as a dca1c.r i n  or distributul of sccuritita of \\9licll it is the isaucr. 

Tllcp ci~llllot be :L registered investment company. Tlrr. tru3t s1d l  
llot act a- :I t l d e r  in or tlistributor of sec,uritics of ~11ii .hit i.; the 
issuer. Thut  is, its ow11 securities? 

Afr.  SCI IEN~ER.yes 
Senator TAI'T ,is for rnr, I think I ~ n u l t lbe villing to 11rol):bit 

entirely clcdillp i l l  its own sccuritirs, U I I ~ C S ~tlirre inny hc some time 
im obligation to  buy btwk. The comriiou law- oliglnnllj- pro\ided 
that :L company co~iltl not buy its own securities It cnnnot ill Ohio, 
: m i  it secrns to rnr t1r:rt t l ~ t  v, :IS a g00t1 rule. hu t  it has 1)cerl changrcl 
in H lot of s t ;~tutrs .  

AIr SCHENKER.111 England :1nd Austrnli:~ totlay a company can- 
not buy back its own securities, ulltl tlrerefole all the i n ~ e s t m e n t  
conlp:~nies in Erlglar~tl and Australia cannot. We ha re  a specific
section wllicl~ tlculs wit11 that.  

Senator TAFT. What is t l ~ ereason for allowing i t  a t  all'? 
Slr .  SCHENKER.I t  IS oilly, Senator, to cover the type of situutiou 

like tha t  or Scudder. Stevens & Clark. 1 have been in pretty close 




