
Hon. Ganson Purcell 
Chairman, Securities and ~xchange Commission 
Philadelphia, Pennsylvania 

I~ dear Mr. Pure ell : 

New York, N. Y. 
October 12, 1942 

At your invitation extended through Mr. Edgar Scott, President 

of the Philadelphia Stock Exchange, the undersigned met with you and mem-

bers of your staff on October·7 and discussed the·revision of proxy rules 

which has been proposed by the staff of the Securities and Exchange Com-

mission. At the conclusiori of that discussion you asked that we fur~ish 

the COmmiss,ion wi th a memorandum of our views. This letter and the accom-. 

panying memorandum are in response to that request. , 

The proposed revision, dated August 19 last, was, it is under-

stood, widely circulated to members of industry with a request for expres-

sions of opinion. The impression was gained at the meeting in your office 

that there was a very wide response to that inquiry. and that a large per-

centage of the replies expressed disapproval of the proposed changes. This 

committee ha~ ·not had the benefit of this general background of information, 

. but, as an aid to the formulation of our views and the preparation of our 

memorandum, we ,have consulted many who submitted such opinions as well as 

other informed persons~ In ·consequence, although we have.acted solely at 

your request and therefore in no representative capacity, we know ~hat the. 

views herein expressed are those of a considerable-number of persons in in-

dustry and we believe that they are those of a very large majority of such 

persons. 
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, It is natural first to inquire whethet there is a demand from 

stockholders for changes of the character proposed. The Commission's 

staff seems to imply that there is. Our relationship with stockholders 

should qualify us to answer this question. 'lie believe that there is not , 

and never has been any demand by stockholders that would warrant this 

action. 

Of far greater moment, however, is the effect upon one of the 

main purposes of the Securities Exchange Act. This purpose i~ to encour­

age the dissemination of information to stockholders" The proposed re-

vision would impair the character of the information which will be dis-

seminated and decrease the number of companies which accep~ the obligation 

of dissemination. 

An inoreasing number of companies are producing reports whio~ 

laymen can read and understand and are thus encouraging the interest of 

stockholders in corporate affairs. Should the statutory liabilities be 

applied to the annual report, there is great danger that~corporate Officials 

will be constrained to turn the draftsmanship over to lawyers and technical 

men. What the report gains in technical compliance with rules, it will 

lose in readability~ Should it thus become a dry and legalistio documept, 
" 

the revision will have impaired the very purpose which is ascribed to it~ 

It would be far better to permit and encourage the natural evolution which 

corporate reports are now undergoing. 

Of equal concern is the danger that adoption of these proposed 

rules would discourage companies from listing their securities on the ex­

changes of the nation and, perhaps, induce some companies, already so 

listed, to take their securities off ,the exchanges. SU,ch a condition 
/ 

would, of. course, tend to thwart the broad purposes of the Act. This would 
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be an unfortunate step backward. 
\ 

Immediately, the adoption of the proposed proxy rule changes 

would be a great disservice to the best interests of a nation now engaged 

in an al'l-out struggle for its existence" 

Industrial management, by its own choi,ee and at the urging of its 

government, must now have but one primary test in passing jud~ent on all 

problems confronting it: Will it help to win the war? 

Ignoring all other considerations in regard to the proposed new 

rules, we ask - How can these revisions possibly help to win the war? 

We believe emphatically that adoption of the rules at this time 

cannot help, but must hinder produ~tion by an industry approac:hing total 

war effort; an industry ill which swiftly dwindling manpower already is tax­

ing its ability to perform its essential tasks. 

Finally, it is our opinion that imposition of these new rules 

would be an assumption by the Securities and Exchange Commission of author~ 

ity that has not been granted to it by Congress. If such regulations are 

considered necessary and desirable by the CommiSSion, they are of such basj.c 

importance to the listed industrial corporations and to the millions of 

stockholding citizens or the nation that they should be promulgated only 

after hearings before the proper committee of Congress, and after legisla­

tion by Congress. 

Detailed analysis of particular proposals would undoubtedly be 

mere reiteration of objections already expres~ed to the Commission by'in­

dustry and others. However, in deference to your request, the statement of 

general objections is followed in the memorandum by a statement regarding 

certain of the rules which would have particularly unfortunate results. ' 
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In the light of alt these considerations it is our earnest belief 

that none of the yhanges in the proxy rules as proposed by the C~ission's 

staff should be made. It is our conviction that the Commissioners, devoted 

to the purposes of the SecUrities Exchange A~t, can take no action which 

might risk the defeat of any of those purposes; nor, as patriotic admin-

istrators of an important department of oUr government,. raise at this 

critical time a single barrier against the utmost utilization of the facil-

ities of American industry. ' 

\ 

Yours very truly t 

·LEWIS H. BROWN 
president, ' 
johns-Manville Corporation 

C HARLE:> S. GARLAND 
partner, 
Alex. Brown & Sons 

EDWARD HOPKINSON I JR.' 
Senior Partner, Drexel and Co. and 
Chairman, Executive Committee 
Baldwin Locomotive Works 

ThIIL SCHRAM 
President, 
New York Stoek Exchange 

ROBERT W. ';'iHITE 
Vic,e Pre1:iident ~ 
Union Carbide & Carbon Company 



MEMORANDUM REGARD!NG '!HE 

REVISION OF PROXY RULES 

PH OPOSED BY THE STAFF OF THE 

SECURITIES AND EXCHANGE Cm~ISSION 
i 

Accompanying letter of October 12, 1942 b¥ 

Lewis H. Brown, 
President, Johns-Manville Corporation 

Charles, S. Garland, 
Partner, Alex. Brown & Sons, Baltimore 

Edward Hopkinson, Jr. 
Senior Partner, Drexel & Co.; and 
Chairman, Executive Committee 
Baldwin Locomotive Works 

Emi 1 Schram, 
President, New York Stock Exchange 

Robert W. White, 
Vice President, 
Union Carbide and Carbon Company 

I 

There are considerations of great gravity, general in their 

nature, which make the proposed revision of the proxy rules unwarranted 

and undesirable (or at the very least, ill-~imed). To deal with these 

general objections seems much more important than to deal with the proposed 

revision in detail. 



Part I of this memorandum, therefore, presents these general 

considerations under five main heads. 

A. THERE IS NO DEMAND FROM STOCKHOIDERS THAT 
WOULD WARRANT THE PROPOSED CHANGES. 
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Information is entirely lacki~g of any significant demand from 

corporate stockh~lders for changes o~ the character proposed. Were there 

such a demand~ one would expect tq find it expressed in the pages of news-

papers and magazines, in the letters of st~ckh6lders, on the floors of 
.-

Congress. and in the other customary forms of public expression. It is 

apparent that no such demand exists. 

Before the Commission could properly.take action of so revolu-

tionary a nature, it is suggested, there should be a.positive showing 

that a substantial proportion of. stockholders believe that the present 

rules are ineffective for their protection and that.the proposed revision 

will make them effective. 

B.. THE PROPOSED CHANGES MIGHT NULLIFY THE EFFORTS 
OF AN INCREASING NUMBER OF COMPANIES TO PRODUCE 
MORE READABLE AND INFORMATIVE REPORTS AND TO 
EN:;OURAGE THE INTER£ST OF STOCKHOLDERS IN COR-

PORATE AFFAIRS 

All increasing number of corporations have. especially during the 
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past decade, sought to give stoc.kholders better information and to encour­

age a greater interest in corporate affairs. Thus, .. many annual reports 

have been made more readable and informative and show evidence of having 

been prepared by business men rather than by lawyers. Many oompanies have 

adopted a simplified form of financial statement. Not a few companies 

have set up departments which afford stockholders a readier means of in­

quiry through personal and sympathetic contact. Some companies have made 

especial effort to ascertain the wishes and attitudes of stockholders. 

Other companies have held regional meetings for the convenience of s~ock­

holders who are unable to attend the annual meeting. 

It must be evident from these actions that corporations in gen­

eral have no disagreement with the desire of the Securities and Exchange 

Commission that stockholders be better informed and have· full opportunity 

to be articulate with respect to the affairs of their companies. 

For the same reason, any proposal which would tend to defeat this 

good purpose cannot fail to alarm them. The proposed revision of the proxy 

rules, while not so intended, cannot avoid having this result. 

The proposed revision w~uld apparently extend the statutory 

liabilities to the annual report. Desirous though corporate officials may 

be to make reports more understandable by the use of simple language, this 

exposure cannot be ignored. Confronted by the possibility of penalty for 

i~exact statement, they will be constrained to give the responsibility for 

draftsmanship over 'to lawyers and technical persons. These will be con­

cerned more with literal compliance with the requirements of rules than 

with the need of stockholder understanding. The annual report, it is great­

ly to be feared, will thus become a dry and legalistic document. 
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In the face of possible penalties, managements are likely also 

to hesitate to include' any matter which is not required by law •. Since no 

rule applicable 'to corporations generally can be expected to evoke all the 

information which stockholders should have, both corporations and their 

stockholders would suffer. 

Knowledge by a stockholder of the affairs of his company will 

be promoted, not so much by the quanti ty of information which is given him,-

as by its character and readability. Rules will never procure the latter 

qualities. They are being procured in increasing measure by natural evo-

lution.,, It would be extremely unfortunate to interrupt that evolution,. 

and no one could wish it less than the Comrndssion. 

C •. _ ADOPrION OF THE REVISION 'liOULD PROVIDE A STRONG 
INCENTIVE TO CORPORATIONS TO TERMINATE; THE 

LISTING OF TH~IR SECURITIES. 

A principal purpose of the Securities Exchange Act was to en-

courage the disclosure of e~sential information by as many corporations 

as possible. To this end, it is desirable that an ever greater number of 

corporate issues be listed on exchanges. Anything which tends to deter 

such listings, or to induce the termination of present listing,tends 

therefore to defeat one of the principal purposes of the Act. 

The unlisted field is large., The number of listed companies 1s 

reported to be not much over 2,,000,. As compared with this,. Moody's manual 

includes over6,OO~ companies and, it has been estimated that.there are 
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30,000 issues traded in the over· the-counter market. 

The onerous requirement of additional information and the added 

difficulty of obtaining stockholder representation at meetings would be 

important deterrents to listing. Beyond question, there is a point at 

which the obligations attached to listing can become so.heavy as to start 

a migration away from listing. That point may be reached if the present 

proposals are adopted. 

The advent of security regulation has been attended by many 

birth pangs; It would indeed be regrettable if some defeat ,of the broad 

purpose of the Act should prove them to have been in vain. 

D. MOST OF THE CORPORATIONS AFFIoc;TED BY THj]; PRoPOSED 
REVI3ION lffiE ~GAGED IN \(A...~!10RK ,mICH tVOULD BE 
SERIOUSLY IMPEDED BY THZ ONEROUS NATURE OF TH~ 
CHANGES. EVEN IF THE COMMISSION SHOULD THTIr,t{ THE 
REVISION DESIRABLE. '!HE PARAIvIOUNT CQNSIDERATION) 

. OF WAR WOUlD REq,UIR~ THAT IT B:Z D.8FERRED. 

Corporations engaged 1n the war effort--and most of the list'ed 

corporations are so engaged--are finding their personnel problems tremen-

dously complicated. ' This is true, not only of the production and operat-

ing end, but also of the clerical staffs.--the aocoun'!;ants ,the statisti-

cians, the secretarial force--and. the executives. AS affected by matters 

such as proxy rules, this is prinoipally in three ways: 

(1) The greatly increased volume of clerical work, .entailed 

both by increased production and by the multiplied re-

qUirements qf government regulations and reporting, .falls 



upon clerical staffs whose level of competence is con­

stantly being lowered by the demands of military ser-

vice. 
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(2) The demands f'lf military service have been particularly 

severe in depriving industrial concerns of the capable 

younger men upon wham executives have been accustomed 

to rely for the dispatch of a large portion of adminis­

trative detail. 

(3) The demands upon the executives themselves have been in­

creased manifoldly by the two foregoing results of the 

war; and also by the strict requfrements of dealings with 

government, the production of new products, the changes 

in existing products made necessary by material shortages, 

the training of labor to new jobs; the reduced toler­

ances of time in production schedules, difficulties of 

purchase and transportation, the renegotiatio~ ~ war 

contracts, and many other problems of equal import. In 

addition~ many companies have permitted executives to 

devote full or part time to government service. 

The overloaded staffs of industrial concerns are able even now 

~c contribute less to the war effort than eould be desired. This capacity 

for service may be decreased as drafts for military service grow greater 

and the demands for production heavier. The unavoidable effect is to de­

lay matters which, though they may be of vital concern, are less immediate­

ly pressing, in favor of those which carry some immediate ~gencYt however ' 

superficial. It is unthinkable that such occasions of del~y should be 

increased unless they are of truly Significant import. 
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Yet this would be exactly the effect of approval of the proposed 

revision. ~any of the matters thereby required can be dealt with only by 

the higher executives of a corporation, especially as neglect or error 

can lead to the imposition of serious penalties. These are the men most 

engrossed in the war effor~. Many are so engrossed that they have been 

unable to study the proposed revision. Entirely apart from any regard 

for their individual comfort or convenience, the effect upon the war 

effort ought to give serious pause to any advocate of the revision. 

This is scarcely the place to discuss the gravity of this war; 

but, accepting the statements of those most highly charged with its con­

duct, it presents so grave an aspect that even the smallest deterrents 

can mount up to serious impediments. As pointed out by our leaders, 

there is no smallest deviation from duty, no smallest neglect of responsi­

bility, no slightest self-indulgence which can be tolerated in the face 

of our national peril. How, then, can any addi tion to the work of organj.-· 

zations which themselves are the machinery of war be justified except 

upon grounds of overwhelming necessity? 

Such necessity does not appear in these proposals; and, ·in our 

opinion, the justification does not exist. 



E. THE PROPOSED Rli:VISION GOES BEYOND THE SCOPE OF 
TH8 AUTHORITY GRANTED BY CONGRESS. IF SUCH 
REGULATIONS ARE NECESSARY AND DESIRABLE, THEY 
SHOULD BE ESTABUSHED ONLY AFTER HEARINGS AND 

LEGISLATION BY CONGRESS. 

Proposed Rules, are not Limited to Disclosure 
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It has always been assumed that Section 14 of the Securities 

Exchange Act eave the Commission power to require disclosure in connec-

tiqn with the solicitation of proxies. Many of the new proposals have 

no relationship to disclosure, however, and are clearly designed to in-

troduce new concepts into the conduct of corporate affairs. 

One of the most alarming rules proposed to be grafted onto the 

principle of disclosure is the prohibition of solicitation of discretion-

ary proxies. in connection with any proposed action. The purpose is to 

require (instead of permit) absentee voting by ballot. Clearly such a 

rule would regulate corporate voting rather than require any standard 

, of disclosure.· 

Can the Comnnssion properly adopt rules under Section 14 which 

are not confined to the disclosure principle? 

Scope of Authority Granted by Congress 

It seems clear that the abuse at which Section 14(a) was 

directed was the inadequacy of information given by those soliciting 

proxies. The Chairzmn of the Commission was quoted recently as testifying 

before the House Interstate and Foreign Commerce Committee as follows: 

ti/'This subject is more fully discussed' under "A" in Part 'II. 



"The Act also required corporations having Securities 
listed on national securities exchanges as well as those 
wishing to obtain such ,listing to file with ,:the Commission 
and with the exchanges basic information and current cor­
porate information with respect to their companies. They 
were also required under Section 14 to use adequate and 
truthful information in solicitation of proxies." 
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We are advised the t the legislative history of Section 14 (a) 

shows that an early draft included a brief description of the type of 10-

formation which the Commission would be authorized to require. Although 

the section as enacted was very general in form, it is believed that this 

was due to the difficulty of prescribing precise standards rather than to 

any intent of Congress to give unlimited power to the commission. 

With so much doubt as to whether Congress intended to grant 

the scope of authorit,y'which is,embraced in the proposed revision, there 

should be no action at least until hearings have been held by the proper 

comndttee of Congress and appropriate legislation enacted. 

II 

Part I of this memorandum has stated the general reasons why, 

in the opinion of the undersigned, the rules should not be changed as 

proposed. The objections to change appear sufficiently broad and compelling 

to dispel ~y necessity for detailed comment upon the individual proposals. 

However, in deference to the request of the Commission's Chairman, six of 

the principal proposals are discussed in this psrt. Omi~sion to comment 
, 

upon other proposals is not to be taken as implication that they are eon-

sidered unobjectionable. As to such, the authors feel obliged to repeat 

that the objections to the changes as a whole appear so weighty as to 



indicate the doubtful propriety of adopting any of the proposals. 

A. PROPOSAL THAT DISCRETIONARY PROXY CAN Nor 
BE SOLICITED IN CONNECTION WIlli ANY PROPOSAL 
SUBMITTED TO STOCKHOLDERS FOR ACTION 

Situation under Present Rules 
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Under the present rules the person solicited must be afforded 

an opportunity to specify in the form of proxy the action which such 

person desires to be taken on each matter intended to be acted upon. 

other than elections to office. It is usual for the proxy or proxy 

statement to contain a statement to the effect that, unless the share-

holder otherwise indicates, the proxy will b~ voted as recommended by 

those making the SOlicitation. An examination of a great number of proxy", 

forms,and proxy statements shows that it is almost the universal, if not 

the universal,'practice to provide for this discretion in voting if the 

shareholder does not desire to instruct the proxy holders. 

Substance of Proposal 

It is now proposed that each person solicited be "afforded an 

oppor.tunity to specify by ballot a choice between approval or disapprovel 

of each matter, or each group, of related matters as a whole, which is 10-

tended to be ac ted upon purs'uant to the proxy and the authority conferred 

as to each such matter or group of matters shall be limited to voting in 

accordance with the specification 'so made. n (Emphasis supplied.') 
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Reason given by Commission's Staff for Suggested Change 

liThe present form of proxy rules requil:es a ballot vote 
on all proposals submitted to stockholders for a'ction, While 
the ballot form has become familiar to stockholder,s during a 
period of approximately four years, some manegements have 
failed to follow the general practice. and have adopted pro­
cedures which encourage signature in blank rather than exe­
cution of the ballot. Under the present ,rules, a number of 
managements have drafted proxies so that the failure of a 
security holder to indicate hovi he desired his vote cast o~ 
a particular proposal vested authority in the management to 
vote the proxy in support of its position on the proposal, 
Many investors have commented that management should be 
permitted to vote only those proxies specifically marked. 
It is proposed that this suggestion be adopted as part of 
the amended rules." 

Objections to the Proposal 

1. Legal objection 

This proposed change does not relate to the disclosure of in-, 

formation but is an effort to effect a substantial change in the method 

of conducting corporate affairs. If adopted, the proxy would be con-

verted. as to all matters to be acted on at the meeting other than the 

electiQn of directors, into a final ballot. The proxy (as it has always 

been known in the past) is an instrument executed by a shareholder, giving 

another person or persons authority to represent him at a shareholders' 

meeting. The persons vested with such authority are~hose in whom the 

shareholder has confidence and to whom he may be, not merely willing, but 

anxious to entrust discretion. Definitive action on corporate affairs 

has hitherto been taken at the meeting. By the proposal the proxy would 

be changed so that the authority of the proxy holders would cease and 

they would merely submit the proxy form to be counted by the tellers at the 

meeting. The vote itself would already have been taken. 

lie wonder whether Congress intended to delegate to the Commission 

power to make a rule of this nature. In any event, it would seem to a 
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layman that no change such as this one, which, in effec~, requires a 

ballot by mail, should be undertaken by the Comrndssion in the absence of 

clear Congressional authority, 
\ , 

2. The Proposed Change would make it Impossible for Corpora-
tions to bring about Necessary Changes in their Corporate 
structure. 

Under State statutes, and under charter and by~law provisions, 

the consent of a certain number or percentage of shareholders (often two­

thirds' or three-fourths) is necessary in order to mortgage the property 

of a corporation, issue convertible obligations,increase the amount of 

capital stock, change provisions of the charter, change provisions of the 

by-laws, etc. Even with the use of proxies in the present form it has 

been difficult for corporations to get the requisi te proxies 'to effec'i 

such actions, and it is the almost unanimous opinion of,corporate execu-

tives that it would be impossible to do so under the proposed revision. 

Under the existing rules which permit ,f} shareholder to 'instruct his proxy 

hol der wi th respec t to rna tter s to be ac ted upon at the meeting., corpora-

tions have found that a large proportion of shareholders do not exercise 

this right. This is partly because many of the matters submitted to share-

holders are of a legal or highly technical nature. partly because share-

holders expressly wish to vest discretion in the proxy" holders~ and partly 

because of carelessness or inattention in filling out proxies. As an 
example of the ,effect of this proposal, companies with charter restrictions 

upon mortgaging property will find it difficult if not impossible to do 

the financing which may be needed to increase war production. 

It is even to be feared that the cumulative effect of this pro-

posal, of the difficulties in communicating with shareholders whose afffairs 

have been disrupted by service in the armed forces and otherwise, and of 
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the numerous other proposals which would increase the difficulty of ob-

taining valid proxies*, would be to make it impossible for many corpora-

tions to meet the bare quorum requirements for holding meetings, and to 

persuade managements of the futility of even attempting to hold meetings. 

3. Reason given by Commission's Staff Not Valid 

The reason" given for the proposal is that, although the present 

rules require corporations to give shareholders an opportunity to indicate 

their wishes, nsome managements have failed to follow the general practice 

and have adopted procedures which encourage signature in blank rather than 

execution of the ballot". It is further stated that a IInumber of manage-

ments have drafted proxies so that" the failure of a security holder to 

indicate how he desired his vote cast on a particular proposal vested 

authority in the management to vote the proxy in support of its position 

on the proposal". The implication is that ~ managements have been 

violating the spirit of the existing rules. The fact is that ~ manage-

ments provide for a discretio~ry proxy in the absence of expression of 

_desire, and that this violates neither the l~tter nor the spirit of the 

present rule's. The granting of a discretionary proxy is a right and 

privilege which shareholders themselves want, since the past has shown 

that only thus can their corporations operate effectively. 

Recommendation 

Under the eXisting rules management must call the attention of 

OExamples are the requirement that shareholders must in effect be invited 
to write comments on their proxies, which, if done, will largely result 
in invalidating them; the requirement of furnishing a voluminous report 
of matters that can be outlined only in le~listic and unreadable language; 
and the requirement that the proxy, if attached to the proxy statement, 
must appear at the end of such material, so that only those who complete 
the arduous task of reading will find the proxy. 
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stockholders to matters to be taken up at the meeting and must give the 

shareholder an opportunity to indi.ate the manner in which he wishes to 

have his shares voted on such matters. The Co~ssion can, under its 

eXisting rules, compel a clear statement of facts. If, with all the faots 

before him. the shareholder wishes to vest discretionary authority in his 

attorneys, he should not be prohibited from doing so. 

It is strongly recommended that this proposed change not be in-

corporated into the proxy rules. If adopted it would greatly interfere 

with the effective functioning of corporations, and seriously prejudice 

the war effort. 

B. PROPOSAL THAT COIVlMISSION ASSUME JURISDICTION 
OVER FORM OF ANNUAL R&ORT 

Substance of Proposal 

Ten days prior to the solicitation of proxies for a meeting at 

which directors are to be elected, the corporation would be required.to . 

submit to the Commission, and subsequently send to shareholders, a atate-

ment containing the following information: 
-

n(l) Outline the business activities of the issuer and its 
subsidiaries during the last fiscal year, including: a de­
scription of material changes in the character of the busi­
nessimaterial acquisitions and dispositions of subsidiaries 
and other interests and property; materdal acquisitions and 
dispositions of securities of the issuer and its subsidiaries; 
material changes in charters, indentures, or other instruments 
affecting the rights of sec~ity holders; transactions involv­
ing the granting or exercise ofopti9ns, the operation of 
bonus, profit sharing, pension, retirement and 'other remunera­
tion plans; material litigation involving the issuer or its 



subsidiaries or any d~rector or officer of the issuer 
or its subsidiar~esi actions taken by the management re­
garding increases and decreases of management compensa~ 
tion. and the actions taken with respec.t to labor re~ 
lations with employees. 

0(2) FUrnish such consolidated or unconsolidated financial 
statements of th~ issuer and its subsidiaries, on a com­
parative basis, as will clearly disclose the financial' 
cond~tion of the issuer and its subsidiaries as of the 
end of the last two fiscal years of .the issuer and the 
results of the operations of the issuer anditssubsidi­
aries for such years. Such financial statements shall- . 
be certified by an i6dependent· public or independent. 
certified public ac'countant unless it. is· impracticable· to 
obtain such a certification: because of the. time and ex­
pense involved or unless the issuer is not required- to 
file regular annual certified statements with the Com .. 
mission. n 

Situation under Present Rules 

The information required by this proposal is not required under 

the'existfng rules. 

Rea~ongiven by COmmUssion's Staff for Making Proposal 

The reason given for proposing.:this ~ie ~s that nThe substantial 

nature of ·the changes which have occurred in the business of listed cor-

porations during the period of adjustment to war production makes it essen-

tial that stockholders be informed of such changes." 

Obdections to Proposed Changes 

1. Reason given by Commission's Staff forrequirin& change 
not valid 

It would seem that the reasons given for this proposal haye no 

relevancy to most of the detail to be required, and that that portion of 

the information which does relate to "adjustment to war production" would 

get no further than the censors. 
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2.- The inclusion of ,this materi/ill would resuit·w the proxy 
statement material not b-eing read.·' 

Corporate managements have found that, if a large body of .materiai 

is submitted to shareholders,· little if any of it is·read •. Managements 

which have studied the, desires of shareholders find tha t they want brief 

statements which can easily be read and comprehended. Much of the ma-

terial which corporations would have to furnish by this proposal, would 

necessarily be technical in nature'and not informative to many stock- . 

holders. ,This would constitute a step backward in proper shareholder 

relations and would defeat one of' the principal purposes of the Securities 

Exchange Ac t. 

3. Preparation and mailing of material would involve unjusti­
fiable expense and burden to already over-burde~ed personnel 

The additional time and expense consumed in the preparation of 

material of the natur~ required by this proposal would be lar,ge. Apparellt~_' 

ly the material would approach the amount required in prospectuses used in 

connection with public offerings. The greatest burden would fall on cor~ 

porations which had converted their plants to war production;,. and the 

burden would be twofold: upon the already depleted and overworked person-

nel and upon executives compelled to leave war duties,. become acquainted 

with the new rules, and attempt to prepare statements complying with them. 

The serious import of the proposals may not be realized by many executives 

until they find themselves compelled to divert weeks of time from war ef­

fort in order to assemble and prepare, .in form which will protect them 

from the criminal penalties to which any violation of the rules subjects 

them, the maze of information required 13y the proposed revision~ 



4.' Many corporations could not prepare financial statements 
within time permitted 

Many corporations hold annual meetings within a short time after 

the close of the fiscal year. It woulq be impossible for. many such cam-

panies to assemble the necessary information and pr~pare financ ial state-

ments within the time required by the proposed revision. 

Recommendation 

If an administrative agency is to have authority over the 

form and content of annual reports, such authori ty should arise 'lnly from 

express Congressional grant after detailed study of its nature and the 

provision of adequate safeguards •. 

C. PROPOSAL THAT COMPENSATION OF OFFICERS AND 
DIRECTORS BE SET FORTH IN PROXY STATEMENT 

Substance of Proposal 

The proposed revision would require disclosure of. compensation 

of all direc tors, offi~ers, and nominees for direc tor; and of all in-

creases received during the preceding fiscal year by any such person whose 

compensation exceeds $25 .. 000. 

Situation under Present Rule 

The proxy rules now require disclosure only of the salary 9f any 

nominee for director who receives one of the three highest salaries paid 

to any director, officer, or employee. 



Reason given by Commission's Staff for Making proposal 

liThe disclosures by various Congressional investigating 
committees of practices involving d·isproportionately high 
compensation paid to management and employees of corpora­
tions en~ged in war work have resulted in widespread in­
vestor demand for more information concerning thesalarles 
of officers and directors. *f;~, II 

Objections to the proposal 
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(1) Some corporations have found that publication of salaries 

of officers and empi6yees of competitors has resulted in a demand for 

salary Jncreases to the level of the competitor. In a highly competitive 

business field, the disclosure of salaries of all officers of a corpora-

tion might lead competitors to proselyte important key executives by 

offering higher salaries. The statement of salary increases might also 

create jealousies between officers of a corporation! Many corporation 

he~ds feel strongly on these matters. 

(2) Under. the recent Act of Congress providing for control of 

price levels, and the effect given it in the.President's order, it seems 

unlikely that unduly high salaries will be permitted. : If there. was ever 

justification far the proposed rule, there is no reason for it now. 

(3) It is to be feared that adoption of this proposal would re-

sult in withdrawal of listings and would be a substantial deterrent to 

future l~stings. 



D. PROPOSAL FOR LISTING NOMINATIONS FOR DIRECTORS 
BY SECURITY HOLDERS 

Substance of Proposal 
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Under this proposal a security holder, upon notifying the manage-

ment of the corporation and supplying the required informatio~, mayre-

quire the na~e of a nominee designated by him to be listed in the proxy 

statement and in the proxy form to be mailed to stockholders. The pro-

posal also states that fll in the event that security holders notify the 

management of an intention to nominate and support more than twice as 

many nominees as there are directors of the issuer, the management may 

select, on any equitable baSiS, name and furnish the required information 

concerning only twice as many nominees as .there are directors. II 

Situation under Present Rule 

The proposal is new. Under the present rules the management 

must circulate proxy solicitation material in behalf of nominees of stock-

holders, but at the expense of such stockholders •. 

Reason given by Commission's Staff for Proposal 

None is given. 

Objections 

(1) This proposal, so far as it compels the listing of names of 

all nominees on the proxy in ballot forll4 has nothing to do with the prin-

ciple of disclosure but is designed to change the ~ of the proxy by mak­

ing it a ballot for the election of directors. As pointed out above, the 

Commission's authority to change the proxy into a ballot is open to ques~ 

tion. 
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(2) Names of persQDS not only unfitted but unqualified for 
. • I • • .' " 

office might :be proposed and submitted to stockholders for consideration 

and vote. Far example~ a corporation organized und.er state laws requiring 

a specified number of directors to be stockholders or residents of that 

State might be required to include persons who could not qualify as direc-

tors. 

(3) The requirement that opposition candidates! if the number 

exceeds twice the number of directers, shall be reduced to that number 

"on allY. equitable basis" is probably unworkable and dangerous. '!he cor~ 

poration. in peril of the severe p~nalties of the Act, might be at a loss 

how to select a basis which would stand court test. 

(4) In.some cases the number of opposition candidates might be 

many times the number of director.s up for election. For example, ~f the 

board of directors has 16 members, it would be necessary to list 32 candi~ 

dates even though only 4 directors ndght be up for election. 

(5~ The listing of numerous candidates ·in the proxy would 

undoubtedly result in invalidation of many proxies because of improper 

marking. 

Recommenda ti on 

This proposal should not be ad3pted. . ~ere security holders de­

sire to propose opposition directors, they can solicit stockholders direct-

ly under the present proxy rules. 



E. PROPOSAL RE'"UIRING A BR:lliF DESCRIPTION OF ANY 
MATERIAL TRANSACTION IN dRICR A DIRECTOR MAY 

HAVE AN INTEREST 

--21 

Substance of Proposal 

The proposed proxy rules would require a brief description of 

"any interest, direct or indirect, of each person who has acted as a 

director of the issuer during the past year and eaeh person nominated for 

election as a director and any associates of such director or nominee i,n 

any material transaction during the past year or in any proposed material 

transaction to which the' issuer or any subsidiary was or is to be a 

party. II The definition of lIassociate" has been enlarged to read as fol-

lows: 

"(e) The term "associate" .. used to indicate a relationship 
with any person, means (1) any corporation or organization 
~ther than the issuer) of which such person is an officer or 
partner or directly or' indirectly the beneficia~ owner of 10% 
or more of any class of equity securities, (2) any trust or 
other estate in which such person has a substantial beneficial 
interest or as to which such person serves as trustee or in a 
similar fiduciary capacity, and (3) any relative or spouse of 
such person having the same home as such person;" 

Situation under Present Rules 

The present rules require a description of any substantial in-

terest of a nominee for director and any associate of sueh nOminee in any 

property acquired within two years or proposed to be acquired by the is-

suer or any of its subSidiaries, other than property acquired in the 

ordinary course of business or on the basis of bona fide competitive bid-

An lIassociate ll is defined under the present rules as: 

"* i;. * (1) any corporation or organization (other than the 
issuer) of which such person owns of record or beneficially 
10% or more of any class of voting securities, (2) ~ny firm of 
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which such person is a partner, and (3) any relative or spouse 
of such person having the same home as such person;" 

Reasons given by COmrrUssion's Staff for Making Proposal 

No reason is given. 

Dbjections to the Proposal 

(1) In view of the fact that the proposal does not define or in·· 

dicate what shall constitute "a material transaction" it probably would be 

necessary for a corporation, in order to avoid controversy, to include a 

description of the multitude of transactions which might possibly be re-

garded by some persons as "material". A large part of such transactions 

would be of no real interest to stockhold~rs. It would be necessary to 

include not only transactions now covered by the rules but alsot,because of 

the broadened definition of the term "associate" t transactions between the 

corporation and its subsidiaries and (a) other corporations of which the 

director or nominee is an officer including even subsidiary and affiliated 

companiesJ (b) any trust or other estate in which the director or nominee 

has a substantial beneficial interest; and (c) any, trust in which the 

director or nominee serves as a trustee. In the case of corporations hav-

ing many subsidiaries. the task might be stupendous. 

(2) The proposal is sb broad that a corporation might be required 

to report transactions of which it had no knowledge or means of knowledge. 

For example, if a railroad corporation should have on its board an indivi-

dual who is an officer of a bank, such bank would become an "associate". 

If this individual be the trustee of an estate which has deallngswith the 

railroad corporation or a subsidiary, there is apparently a duty to report 

such dealings. In the ordinary course of business banks have many such 

relationships of which the management of a railroad or other corporation 
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would have no knowledge., 

(3) The effect of including information of the character called 

for by the proposal would be to divert attention of stockholders from 

matters which are to be taken up at ~he a~~ual meeting. AS a result, 

stockholders might overlook matters which are of vital interest to them 

and the corporation.-

Recommendation 

The present rules are ade.quate with respect to the matter. 

F. PROPOSAL THAT ANY STATEMENT ABOUT ANY PROPOSAL 
SUBMITTED BY ANY STOCKHOLDER MUST BE INCLUDED IN 

PROXY STATillVIENT 

Substance of Proposal 

The proposed proxy rules would give to any stockholder the right 

to have included in the proxy statement a hundred-word statement concern-

ing any proposal which he desired to be submitted to stockholders for con-

sideration and action. The management would also be required to include 

in the proxy material the name of sUch security holder. 

Situation under Present Rules 

A t the present time. if a st~kholder informs the management of 

his intention to submit a proposal for consideration and action at a stock-

holde~st meeting, the management is required to include a summary of the 

proposal in the proxy material and to provide for appropriate opportunity 

in the proxy itself for stockholders to indicate their wishes; but is not 
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required to include a statement as prepared by the stockholder or to ad­

vertise the name of the stockholder. 

Reasons given by Commission's Staff for Making Proposal 

It is stated that the proposed change is to effect "an extension 

of the rights of stockholders not connected with the management.n 

Objections to the Proposal 

(1) Since there has been no effort on the part of the Commission 

to impose restrictions upon statements to be supplied by shareholders,' man­

agements, in peril of participating in an ille~l solicitation, would be 

required to submit such statements without discrimination. This would,open 

the door wide to libelous, malicious, scurrilous, or abusive matter sup­

plied by notoriety-seeking persons who need buy only a single share of 

stock for the purpose., Other statements might have no bearing on the mat­

ter proposed or on any other matter that could validly came before the 

meeting. 

(2) If a large'number of proposals and statements were submitted 

by shareholders (and there is no limit on the number which a single share­

holder could submit), the volume which would be printed under this single 

requirement might be so formidable that all of the proxy material would be 

disregarded by shareholders. 

Recommendation 

The present rules are adequate .•. 


