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SECURITIES AND EXCHANGE COMMISSTON r—y,
Washington, D. C. FHLF DD\
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President Eisenhower signed into law today the Administration's
bill (S, 28L6) to amend the Federal securities acts. The amendment will
go into effect on October 10, 195,

The blll had been passed unanimously in both the Senate and
the House,

The act represents the first amendments of the securities acts
in many years. Many previous efforts to improve the acts over the past
thirteen years have proved abortive. A year of intensive work by the
Senate Banking and Currency Committee and the House Interstate and Foreign
Commerce Committee and the SEC has gone into this legislation,

An important provision of the amended law will permit wider use
of offering prospectuses for new issues of securities, particularly short-
form summary prospectuses, during the so-called waiting period after the
registration statement has been filed with the SEC but before it has be-
come effective. Nommally this is 20 days. The SEC is presently drafting
rules to implement this provision of the new law. Information will be
more readily avallable to the investor before he actually buys the secu-~
rities,

The amendments also permit greater use of newspaper advertise-
ments during the waiting period. This should make it easier for small
investors all over the cowntry to invest in new issues of securities,
whose distribution has up to now tended to be concentrated in a few cities
having large capital marksts.

Other provisions of the new law

(1) reduce from one year to LO days after distribution of a
new issue of securities has been completed the period
during which dealers must deliver prospectuses in trading
transactions;

(2) simplify the information required in a prospectus used in
an offering that lasts more than 13 months;

(3) reduce from six months to 30 days after distribution of a
new issuve has been completed the time when a dealer can
extend a customer credit on the new securities;

(L) clarify the SEC's rule-making authority on "when-issued"
trading;

(5) eliminate from prospectuses summaries of certain trust
indenture provisions which have heretofore been required,
thus permitting simplified, more readable prospectuses
for debt issues; and

(6) provide simplified procedures for registration of securities
of investment companies, the so-called "mutual funds,"
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October 22, 1953 ¥
MEMORANDUM NO. 64

I0: Senator Capehart and Senator Bush
FRCM Joseph P, McMurray

SUBJECT: Informal conference with SEC Commiscicners on proposed
changes in SEC policies and proceduress

Senator Bush, Mr. Doneldson and myself met informally with
the five members of the SEC and their staff to discuss proposals for
changes in SEC policies and procedures recoumended by various sege
ments of the security industry, which would or might require legise~
lative action.

The purpose of the meeting was primarily exploratory and
educational,

Iwelve proposals were considered. For the most part they
are technical changes which, based on experience with the administra-
tion and operation of the Act, are intended to improve the adminie
stration of the Act.

le Permit continuous and simplified registration of
Investment Companiese.

This is intended primarily to meet the problem of open end
investment companies that continuously offer shares. Successive
registrations are required, since the 1933 Act limits the registra-
tion to the number of shares presently proposed to be offered, and
the rules of the Commission require a new registration each time the
number of shares offered is increased. The industry suggests as a
possible sclution that the Commission change its interpretation and
its regulation o as to permit addition=l units to be registered by
amendment, However, the Commissicn has for some years taken the
legal position that a registration cannot be amended post-effectively
to increase the number of shares offered.

Related to this is the industry proposal for a change in
Section 10(b)(1) of the 1923 Act. This section requires that when
a prospectus is used more than 13 months after the effective date
of the registration statement, the informestion contained therein
shall be of a date not more than 12 months prior to such use. The
actual effect of the section is to require audits under ecertain
circumstances more than once a year,

A change in Section 10(b)(1l) so as to provide that when a
prospectus is used 9 months (instead of 13) after the security is
first offered the information therein must be of a date not more
than 16 months (instead of 12) prior to such use, and providing
that the period can be shortened or lengthened as the circumstances
way justify. It was believed this would fulfill the purpose of the
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scction adequately; eliminate the unnecessary expense of double
audits and in many instances result in more current data on the
prospectus. This change would require legislative action,.

The question is whether this change in Section 10 together
with an amendment to Section 6 to permit increasing the number of
shares offered by amendment to the registration statement, preserve
ing and extending the lisbilities accordingly, while not going as
far as some of the groups recoumended, would not meintain the intent
of Congress and yet eliminate unjustified red tape in the registra=
tion of additicnal sharese.

2. Reduce from one year to 30 davs the period during
which prospectuses must be gelivered on the sale of new issues,

Section 4(1) of the 1932 Act requiring delivery o prospec-
tuses for 1 year is too long a period in terms of the actual time
required for distribution in practically all cases. Ine one year
was an arbitrary period that seemed safe in 1933, It works a pare
ticular hardship on dealers in the case where they are selling se-
curities, the new issues of which are indistinguishable from out-
standing shares. The section is violated widely,

After some discussion of alternatives it was wondered
whether an amendment to 4(1) of the 1923 Act providing a 40 day
period for delivery of prospectuses would not be fair and adequate,
Delivery of a prospectus weculd still be required in the case of
unsold allotments or subseriptionse.

be Simplify registration and prospectus requirements for
high grade bonds,

It is argued by the security industry that the trouble and
eéxpense and time incident to registration has caused, in large part,
the shift to private placements of high grade issues., lihere such
Securities enjoy an excellent market reputation, the industry main-
tains that the same amount of detailed information should not be
required as in the case of equity securities or lower grade bonds,

The discussion indicated that the problem is not as simple
as it appears, However, the Commission felt that under its present
authority it could go a long way toward a solution of the difficulty
by tailoring the standard for its registration statements for a se-
curity to the reputation a security enjoyed in the market, and by
greatly simplifying the prospectus requirement for such an issue,
There was no disagreement that this could be done by administrati ve
action, rather than by legislative action as some of the industry
segments inferred or suggested,
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4, Restore "broker exemption" as provided in section 4(2)
in 1933 Acte.

Until the Ire Haupt decision it was believed that brokers
under section 4(2) were exempt from the prohibition against use of
the mails in interstate comuerce in connection with securities the
seller of which had complied with the registration statement or
prospectus requirements of the 1932 Act., Since it is often impose:
sible for a broker to know if he is selling for a person having a
control relationship with the issuer, it is believed that a broker,
even if he is selling for a controlling stockholder, should be exempt
if the sale is unsolicited and the broker receives only the customary
commissione.

Since the languzge of the statute seems fairly clear, it
was thought that the Committee may, at'ter considering the problem,
clarify the Congressional intent by emphasizing that the controlling
faect is whether the sale was solicited or not.

S5» Repistration of shares on a Stock Purchase Plan should
not apply to cutstanding and 1isted stock ard only in modified form
to listed stock.

It is argued that an erployee stock purchase plan of liste
ed stock is an accoumccation for the employee, since he is free to
purchase the same security on a national exchange without an addi-
tional registraticn eird since he should be at least, if not better,
informed on the concition of his employer's company, and, therefore,
that such stock purchase plans should be exenpt from the registra-
tion requirements ot the 1923 aAct,

It is 2lso argued that Form S-8 (an abbreviuted Registrae
tion Form for Employee Stock Purchase Plen) should be restricted to
basic data relating to the offering and should not be contingent on
certain concitions being met, €«fa,y extent of employee participation,
right of withdrawsl, etc,

Since this proposal is potentially ccntroversial, considere-
ation should be given to whether it would not be better to expand by
administrstive action the application of Form S~8 to exployee pur-
chase plans, simplify the requirements thereunder and then review
the operation under the simplified form after a year's experience,

6. Limit recovery under Secticn 16(b) of 1934 Act to
profits actually reelized.

Secticn 16(b) provides that any protfit realized by -a 10%
stockholder, cfficer, or director of an issuer whose security is
registered on a national stock exchange, from purchases and sale
(or sale and purchases) of any equity security of such issuer within

8 period of 6 months, is recoverable in an dction by, or on behalf
of the corporationa
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Because of a court interpretation that such profits should
be calculated on a "lowest mice in," "highest price out" basis,
rather than on profits actually realized, the effect of the statute
can be to iupose a liability on a covered person who, although he
sustains a net loss on his total transactions, makes a profit on
part of his transactions.

Since this section applies to listed but not unlisted
securities, it is ccntended that it is a determent to listing of se=~
curities on a national exchange. In opposition to this it is argued
that because of the limited market for an unlisted security as a
practical matter "insiders" would find it difficult to trade.

The Court interpreted the statute "very stiff" and indi-
cated that it was intended to iupose the very highest standard on
those in control.

Any amendment to this section of the Act, it appears, would
be controversial.

7« Amend 1933 Act to exempt from registration 21l securi-
ties which have been registered uncer 1954 Act and dealt in for more
than 3 years on a registered natioral cecurity exchange; exempt ad-
ditional issues of such securitiecs.

This exemption proposal goes much further than proposals
(1), (3) and (5), discussed above. oince the Commissicn feels that
the disclosure and liability provisions of the Security Act are an
essential protection to the investor, this proposal would be contro-
versial. The administrative changes in the registration and pros-
pectus requirements and other simplification in requirements will
meet the roblems for which this proposal is intended.

8. Exempt from prospectus requirements of 1933 Act
brokerage transactions of listed securities when the sale is made
on an agency basis and the agent's compensation is disclosed to
and paid by the buyer,

This goes much further than the solution in proposal (4)
above, which would exempt a broker's unsolicited transactions from
the requirements of the 1933 Act. This suggestion would exempt a
broker even where he solicited a sale, so long as he disclosed his
commission and it was paid by the buyer whether on an exchange or
on the over-the-counter market, It is feared that by putting all
dealers on an agency basis, the prospectus requirement of the Act
could be avoided in the actual distribution of 1lis ted securities.

It appears to be a controversial amendment.,
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9. LAmend 1934 Act so that extension of credit by a broker-
dealer to a customer on a new_issue would be prohibitea only if he
sold the securities to the customer or purchased the securities for
the customer on & solicited crder, and only while the broker-dealer
Was engaged in the distribution of the securities and for four days
thereafter,

Section 11(d)(1) of 1934 Act prohibits a person who is
both a broker and a dealer from extending credit to a customer on
any security which is part of a new issue where within 6 months he
participated in a distribution of such issue as a member of a sell-
ing syndicate or selling group, It is proposed to reduce the period
during which extension of' ceredit is prohibited from 6 months to
4 days after the end of the distribution.

Since it would appear that 4 days may be rather short and
6 months too long, a possible compromise that would take care of ade
mitted hardships is an amendment changing the period from 6 months
to 30 days,

10, 4mend Sectiocn 12 of 19234 Act by reducing waiting
period from 30 days to 10 days on additional issues of listed se-
curities, and remove restrictions on when-issued registration, or
for securities to be issued or sold in connection with a reorgani-
zation uncer the Public Utilities Holding Company Act or the
Railroad Feorgenization Act,

while the Co.mission has the power and virtually always
grants acceleratioi in the case of additioral shares of a 1lis ted
security, the issuers and underwriters cannot be absolutely certain
that acceleration will be granted, and this makes it difficult to
arrenge time schedules. The Commission, it is contended, has the
authority to state by rule that acceleration woulé be given in every
case. It appears to be relatively a minor and purely technical mat-
ter, and there should be no practical objection to a reduction in
the waiting period to 10 dayse

It is admitted that the SEC rule making power could stand
clarification,

With respect to second part of' the proposal on when-issued
registrations, it is recommended that trading of securities of listed
companies be permitted at the same time when-issued trading is per-
missible in the over-the-counter markets -- when a plan or reorgani-
zation, recapitalization, merger or consoclidation is authorized by
& Board of Directors, or where a utility or railroad reorganization
plan has been approved by the SEC or ICC. This is primarily a
technieal amendment, = -~ 3
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11, Amend 19(b) of the 1924 ict to require the Commission
to_proceed by an "order" rather than ruie if the Commission changes
an Exchange rule, thus giving the Lxchange the right to a court

appeal.

The Coumission believes this is a purely legal question
relating to SEC power over rule making of registered exchanges. As
a practical matter, there is excellent cooperation between the Exe
changes and the ©EC, and only once has an order been issued, and no
rule has ever been adopted relating to a change in Exchange rules.
Since whether there is a reviewable order is a gquestion of substance
rather than form, and since it would pessibly involve questions re-
lating to the Admiristrative Procedures Act snd other agencies!
povwers under it, the question is raised whether it is worth prolonged
consideration by the Committee,

12, Amend Investment Advisers Act of 1940, so as to permit

general use of title "Investment Counsel” by investment advisers.,
not

bection 208 of/the Act forbids the designation of "Invest-
ment Counsel" to those/ﬁé;marilz engaged in the business of "giving
continuous advice as to the investment of funds on the basis of the
individual needs of each client." A firm which also acts as broker,
dealer, or underwriter in acdition to riving investment advice can-
not describe a department of the business as "Investment Counsel."

The Act estcbliches no educational or other qualification
for registration as an "Investment Counsel" nor eny inspection power
over them, which it is contended makes the Act ineffective so long
as it is not strengthened. This is largely a dispute between seg-
ments of the incdustry. It is a question whether its practical im-
portance is worth the time that it could involve.



	finra706
	finra707
	finra708
	finra709
	finra710
	finra711
	finra712

