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TO: Memhers and Allied ¥Members

SUBJECT: C(Constitution and Rule Amendments on Imstitutional Membership

As the membership is aware, the question of institutional membership has been
under careful consideration by the Exchange for a period of more cthan two
years., Lasi Fall, the Securiries and Exchange Commission held hearings at
which the Exchange representatives urged thar the key factor in resolving this
complex issue should be to provide uniform regulation with respect to all ex-
changea. In February, the SEC issued a "Statement on the Futfure Struckure of
the Securilies Markets,”" setring [orth, among other things, the Commission's
specific recommendations on institutional membership.

The Board of Governors subseqguently endorsed the SEC proposals, subject to cer-
tain suggested revisions. Convinced that cthe Exchange could screngchen che
central marketplace and improve service to inwvestors by taking prompt acction,
the Beard, in March, directed the Exchange staff to "proceed with all due
speed” to develop a package of the necessary Constitution and Rule amendments
along the lines of the propozals in the SEC's Februafy statement and subsequent
correspondence between the Exchange and the Commission.

A comprehensive proponsal on the subject of institutional membership, including
draft Constitution and Eule amendments, was presented to rhe Beoard ar its pol-
icy meering today. This proposed program, which is attached, would accomplish
the following:

Constitution

...Eliminate the existing "parent” requirement,

LAdd & new requirement that the predominant portion of the value of securi-
ties transactions done by a member orpanization must be for the account of
other cthan "affiliated parties." This, in effect, prohibits membership pri-
marily ta recapture or rebate commissicons.

.Add a new requivement that the predominant povtion of the value of securi-
ties rtransactions of an "affiliated party" must be done through a broker-
dealer other than the affiliated member organizacion.

..-4dd a pew regquirement that every member organivabion must be organized un-
der U.5, laws and have its principal place of business in the 1.5.

Add a new requirement thal any parent of any member organization nust be
orpanized under U.5. laws,

+ 4

LAdd a new reguirement that pavents of approved persons must execute agree-
menes with the Exchango.



Rules

.Reword the definition of "parent" so that che definitrion can be used to
include parents of approved perscons or aflfiliated parties.

.Require that member organizations must be organized onder U,S5, law and have
their principal place of business, maintain most of rtheir assets, and carry
their accounts in the U.5,

.Defing "predominant portion” as not less than S0% and establish that all
transactions effected by a member organizacion during the immediately pre-
ceding six calendar monchs be used as the bhasis for determining at any Cime
a member organization's compliance with the predominant porcion requirement.

..Establish a phase-in schedule of compliance for member organizations which
do not mect the "predominant portion™ requirement on the effective date.

...-Define "affiliated parties," "bona fide markec making transactions,' and
other terms relating to the "predominant porticon' requirement.

.Add a provision to prevent members or aliied members frowm becowing oflicers,
enplovees or more than 5% stockhglders of parents of their memher organiza-
rions, except with specific Exchange approval,

.Eliminate the existing permission to adjust investment advisory fees for
commissions veceived, and speciflically prohibit that practice, with two
stages of implemencacion,

Consistent with the Exchange's long-held views with regard to the importance

af egual and uniform regulation throughout the securiries industry, these new
provisions establish egual and unifeorm standards of self-regulation within our
own membership, Thus, thero i3 ne disparity among requirements for existing
member organizafions and pow member organizabions; all will be required to com-
ply wiith the same rules,

The issuves invelved In Institutional membership have been debated extensively
wilhin and cutside the securities industry, The Board of Covernors belioves
that the time has now come to reach the decisions necessary to structure the
industry for the future, recopnizing that the ingticuricnal membership issue
must be resolved,

Accordingly, the Board at this time is submitting the contenplated Constitution
and Rule amendments to the membership for comment. ‘I'he Board has deferred
reaching a final determinarion on this queation unti) there has been full op-
portunity Lo rec¢eive the views of the membevship. The Board will cavefully
consider any commenis and cordially solicits the views of member organizations
on this important issue. Comments should be filed with David D. Huntoen in the
Department oi Member Firms, &4 NWew York Plaza, New York, New York 10004 by

June 1, 1972,

Rple 3. Derss Ww

Ralph DI. Delunzic Raobere W, Haack
Chairman Fresident



Froposed Amendments to NYSE Constlfutlon and Rules
te Implement SEC FPropesal on Instlitutional Membershlp

L ] indicates deletions.

Underscoring lndicates new language.

ARTICLE IX Sec, 7.

{b) The Board of Governors shall not approve
a corporation as z member corporation unless:

{1) every director of such corporation is
a8 holder of record and owns benefieclally voting
stock of the corporation: at least a majority of
the directors are members or alllied members; at
least one of the directors 15 a member of the
Exchange; and each director who 1s not a member
or allled member i1z an approved person; and

{2} every member or allied memcer of {he
Exchange who 1z an employee of such corporatlon
{unless he 1s in active government service or
health does not permlt) actively engages 1n its
business and devotes the maj]or portlon of his
time thereto; and

{3) every party who owns beneflicially 5%
or more of the outstanding voting stock of such
corporation 1s a member, allled membher or approved
person; and

{4) the Board of Directors of such corpora-
tion shall designate 1tz "prlinelpal eaxecutive
officers" who shall be members or allled members
and shall exerclse supervislon and control over
the business of such ceorporation in such arsas as
the Board of Governors may from time to time
determine; and

{5) the primary purpose of such corporation
[and of any parent of such corporation] is the



transaction of buziness as a broker or dealer in
securities; and

{6) such ecorporation complies with such
additional requirements &s the Board of Governors
may from time to time prescribe.

(k) The predomlinant portion of the total
value of all purechases and sales of securities (as
defined by Rule of the Board of Governars) effected
by or through 2 member firm or member corpeoration or
by or througpgh A member who 1s not a general partner
in a2 memher firm or a holder of votlng stock in a
member corporation, shall be for the accounts of other
than affiliated parties. With respect to members,
member firms and membher corporatlions of the Exchange
on the effective date of thls subsecticn, the Board
of Governors shall provide such period of time 2z 1t
deems appropriate within whiech such members, member
firms and member corporations shall come Into
gcompllance with the provislons of this subsection.

{1} No member firm or member corporation
or memher who 1s net & general partner in a member
firm or a holder of voting stock in a member corpora-
tlon shall effect any purchase or sale of securlties
tas defined by Ruie of the Board of Governors) with
or for the sccount of any affilisted party of such
member firm, member corporatlon or member unless
the predomlnant portlion of the total value of all
such purchases and sales of securitlies Ffor the account
of such arfiliated party is effected by or through a
broker or dealer other than such member firm, member
corporation or member. With respect to members,
member firms and member corporations of the Exchange
en the effective date of this subsection, the Board
af Jovernors shall provide such perioecd of time as it
deems appropriate wlthin which such members, member
firms and member corporatlons shall come infto compllance
with the provisions of this subsection.

{m) Except to the extent that any member
firm or member coerporation does nof comply with the
provisions of this subsecticn on the date 1t _becomes
effective, every member firm shall be A partner-
ship and every member corpsration shall be a ¢orpora-
tion ereated or organliczed under the laws of, and shall




maintain 1ts principal place of business in, the United
States, any State, the Dlstrict of Columbia, or tne
Commonwealth of Puerto Rleo.

(n) Except to the extent that any member
firm or member corporation does not comply with the
provisiens of this subsectlion on the date it becomes
effective, no member firm or member corporation snall
have as a parent any party other than a citizen of the
United States or a corporatlion or partnership created
or organlzed under the laws of the United States, any
State, the Distriet of Columbla, or the Commonwealth
of Fuerto Hico.

Sec, 11, Any person who 1z a director of a
member corperatlion but not a member or allied member
and any party who owns beneficizally 5% or more of the
outstanding vetlng stock of a member corporation but 1s
not a member or allied member shall become an approved
person by flling such applications and exeecuting such
agreements with the Exchange as the Board of Governors
may from time to time prescribe, Every parent of any

Lime tq_yime prescribe

Rulaes of the Board of Gavernors

Rule 2, The terms "member", "membership®,
member firm", "allled member", "non-member”, and
"member corporatlon” shall have the meanlngs specified
In Sectlon 3 of Article I of the Constitutlion pad the
terms "approved person”", "freely transferable security™,
"voting stock" and "non-voting stock”, when used with
respect to 3 member corporation, shall also have the
meanlings specifled in Section 3 of Article T of the
Constitution,



The term "member organization" includes
"member firm" and "member corporation®.

The "parent" of another party means any party
who has the power tc exerclse contrelling Influence over
the management or pelicies of such other party, unless
such power 1s sclely the result of an offlclal position
with such other party, except that the "parent! of any
member crganizatlion shall not Include any other member
organlzation,

Any party who owns beneflicially, elther directly
or indlrectly, more than 252 of the voting securities of
a first corporation or more than 252 af the outstanding
votling securlties of any cther corporation which directly
cr through one or more subsidiaries owns benefieclzlly
more than 25% of the cutsfandling voting securities of
the first corporation, shall be presfumed to be the first
¢corporaticn’'s parent, Any party who does not so own _more
than 25% of the voting securities of a corporation shall
be presumed not to be such corporatlion’s parent. Any
such presumption may be rebutted by evidence but shall
continue untll a determination te the contrary has been
made by the Board of Governers.

Rule 312, {a) Each member organization, through an
Exehange member who 1s a general partner or a holder of
voting stock In the member organizatlon, shall promptly
give or cause to be gliven to the Secretary of the Exchange
notice 1In writing on such form as may be required by the
Exchange (1) on Form AD-12, of the death, retirement, or
other termination of any party required to be approved

by the Exchange under Rule 311, (2) of the dissclution

of the member organization, {or] (3) of the faect that

the primary purpose of such member organlzation [or

of any parent of such member organizatlon] has ceased

to be the transaction of buslness as a broker or dealer

in securities[.], or (#) of the fact that the predominang
portion of the total value of all purchases and sales

of securitles effected by or through such member organiza-
tlon has cessed ta be for the accounts of other than
affiliated parties.




Fule 313.25 % ¥ %

{4) Hach party which 1s an approved
person of a member _corpeoraticon and every parent of
any such approved verson snall enter inte such agree-
ments with the Exchange as shall be required in order
Lo assure complliance with the provisions cf subsection
(1) of Article TX, Section 7 of the Gonstitufion and
the Rules thersunder .

HEW RULE 314.16

.16 Exeept to the extent that any member

tne date it becomes effective, every member organiza-
tion shall be a corporation or partnership createq

or organlzed under the laws of, and shall maintailn its
principal place of buslness in, the Unitéd States, any
State, the District of Columbia or tne Commonwealth

—-2
Gf Puerto Rico. hvery member organization shall

cperation of foreign business and, unless otherwise
E_pmltteu by the Exchange, shall carry all zccounts

N

Rule 318. The primary purpose of every member organiza-
tlon [, and any parent of any member corpora-

tion,] shall be the transaction of business as a broker

or dealer in securities, With the prlor approval of

the Exchange, member organizatlons may engage 1in any

activities kindred to the securities business.

[No member corporation shall have a2z a parent
any party {(other than a member or aliied member or
such member corporation) unless, for a perlod of not
less than two years, the primary purpose of such party
has been and contlaues to be the transactlon of business
45 & brokKer or dealer in sescurities, and such party
is and continues to be registered wlth the Securities
and Exchange Commission as a broker or dealer in
securities under the Securities Exchange Act of 1934
and promptly files wlth the Exchange a copy of lts
registration statement upder sald Act and of each
amendment thereto.)



The term "predominant portien" as 1lncluded in
subsections (k) and {1} of Article IX, Section 7 of the
fonstitutlon shall mean not less than 004

In determining compliance at any time with
subsections (k) and (1} of Artlele JX, Section 7 of the
censtlitutien all purchases and sales of securitles durlng
the Immediately preceding six calendar meonths effected by
or through the member organizatlon or member or effected
for the account of the affillated party of the member
organlzation or member shall be used as the baszis.

Every member prganlzation or member not in
compliance with the reguirements of subsections (k) and
fl1) of Artiele IX, Section 7 on the date on whicin those
provislons become e“fective shall use 1tfs or his best
efforts to come intc compliance with those provisions as
soan thereafter as reasonably practlcable, UNeot later
than 1 year after the effective date of subsection (k)
of Artlicle IX, Section 7 of the Constitution, not less
than bd% af the total value of all purchases and sales of
sepuritlies effected by or through any such member organ-—
ization or_member shall be effected for the accounts of
other than affillated parties. Any such member organizaticon
or member shall comply with the provislons of such sub-
section (kJ not Iater than 2 years after such effective
date. HNot later than 1 year after the effective date of
subzsection (1) of Article IX, Section 7 of the Ceonstitution,
g such member organizatlon or member shall effect any
purchase or sale of securities with or for the account
of any affillated party of such member organization or
member unless not less than 60F of tne tofal value of
all purchases and sales of securities for the account of
such affillated party is erfected by or through a broker
or dealer other than such member organizatlon or member,
Any such member organization or member shall comply wlth
the provisions of such subsection (1 not later than 2
years after such effective date.

Inless otherwise permitted by the Exchange
every individual member must he actively engaged 1n the
securities bhusiness and devote the maJor portion of
his time thereto, and every member and allled member
iln a member grganization must be actively engaged In
the business of hls organlzation and devote the major
portion of hls tlme therefo,.

Without prior approval of the Exchange, no
individual member and no member or allied member 1in a
member organization shall become:

(1) a partner in any non-member buslness
organization;



(2} an offlcer or employee of any nohn-member
business corporation, firm or a=socclation:

(3) an employee of any firm or individual
engaged in business; [or]

(4) assoclated with any outslde securities,
finanecial or kindred business[.]; or

(5) an officer or emplovee of, or the
beneficial owner of more than 5% of any

outztanding class of securitlies issued by,
any parent ol such member organization, which

parent 1s not ltself A member organlzation.

# % * Supplementary Material:

.12 Definltion=s, - For the purpose of thils Rule, &
member organization's [, or its
parent's] activities shall be consldered to be the
"transactlon of business as a broker or dealer in
securlties” when such member organization including
its approved corporate affiliates and subsidlaries
[, or 1ts parent, as the case may be,] acts as a
Floor trader, specialist, so-called "two dollar
breker'", odd lot broker, arbitrageur, or holds itselfl
out to, and fransacts business generally with, the
pubblic as a braoker or dealer ln securitles, including
servicing customers' accounts and introducing them
to another memuer orpanization, A member organlzatlon's
[, or its parent's,] "primary purpose" shall be presumed
to be the transactlen of business as a broker or dealer
in securitles, if its gross income (lncludling [, in the
case of a member organizatlion,]} the gross income of its
corporate affrfiliates and subsldiarles controlled by the
member organlzation) from activitles of the type described
in the preceding sentence and from interest charges
imposed with respect to deblt balanees In customers!
accounts is at least 50% of 1ts total gross income (in-
eluding [, in the case of a member organization,] the
gross lneome of 1ts corporate affillates and subsidiarles
controlled by the member organiration). Any member
organlzation [, and any parent of a member eorporation]
whose gross Income falls to satisfly the sbove regulrement
shall be presumed not to have as 1ts primary purpose the
transaction of buslness as a2 broker or desaler In securl-
ties., Any such presumption may be rebutted by evldence
but shall continue untlil a2 determination to the contrary
haz been made by the Board of Governors.

[The term "parent" means any party who has
the power o exerclse controlling influence over the
management or policles of a member corporation, unless



such power is solely the result of an officlal position
wlth such member corporatlon. Any party who owns
beneficlally, either directly or indirectly, more than
25% of the voting securities of a member corporation
or more than 25% of the outstanding voting securities
of any other corporatlion whilch directly or through

ong or more subsldiaries owns benefleially more than
25% of the outstanding votling securities of the member
corparation, shall be presumed to be the member cor-
poration's parent. Any party who does not so own mare
than 25% of the voting securlties of a member corpora-
tion shall be presumed not to be such corperation's
parent. Any such presumptlon may be rebutted by
evidence but shall continue until a determination to
the contrary has been made by the Board of Governers, ]

The fellowlng terms shall have the following
meanings for Ehe purposes of subsections (k) and {1) of
Article 1X, Seetion 7 of the Constitutlion and £hls Rule:

In computing the total value of purchases and
sales of securlties there shall be excluded all purchases
and zales of any "exempted security” as defined in Secilon
T(al(lzs) of the Securities Exchange Act of 1934 and all
purchases and sales of "short-term paper" as defined in
Section 2(a)(38) of the Investment Company Act of 1G40.

In addition, there snall be excluded 21l purchases and sales
of securitles wlth respect to which the member or member
organization ac¢ts az an ‘underwriter’ as that term 1s
defined in Zecticon 2{11} of the Securlities Act of 1933,

The term "affilliated party” shall Jnclude:

(1) any party (including any partner, stockholder
or subordinzted lender) wheo has a participation of 5
or more in the proflts of the member organizatlon, or
Gwns beneficlally 5% or more of the outstanding voting
stock of the member corporation, or has contributed
5% or more of the capital of the member ¢rganlzation,
every parent of any such party and every subsldiary and
its subsidiaries [(cther than the member organlzation
and 1ts subsidiaries] of any such parent;

{2) the member or member organizatlien te the
extent he or It trades for his or its own account,
excluding from such trades, however, such transactions
as are included within the definition of "bona fide
market making transactions™, and excluding also,

non-inventory principal transactions” as deflined

herein effected by such member or member organization;

(3} _any institutlen which eontrols, is con-

trolled by or is under common control with, the member

or member organlzation (whether through the ownership

of voting securities, by contract or ofheérwisel}; or

(4) any securities account of any institution




which aeccount 1s controlled by or Is under common

control with the o member or member organization
{whether through the ownership of voting securities,

oy centract or GthEPWise) but ne account shall be_

deemed to be controlled hg_another party solely
by reason of the faet that such other party has

diseretlon over such account.

The term "bona fide market maklng transactlons"
shall include:

(1) any transaetion by a registered specialilst
in a security in which he is so registerad;

(2) any transactlion for the account of an
odd-106t 4 degler in a securlity 1n which he 1s 50
registeﬂgﬁ

{3} any transaction by a block positicner

positioner shall mean a member organization which

engages, éither regularly or an an intermitient
pasis, in a course of buEiness of acquiring positions

to facilitate the handling of customers' orders on

Lthe Flnor

{4) any transaction effected in _conformity
with a plan designed to eliminate ficor trading
activifties which are not beneficlal to the market
which Elan has been adopted by the Exchg_gp ang

declared effective by the Securities and Exchange

Commissien

{5) any transaction by a market maker acting

&5 such. For the purpese hereocf a market maker
shall mean a member organizatlion which, wlth respect
tc a particular security, holds itself out {oy

egteri_g 1nﬁi£ét1ons ol interest in purchasing and

a national securities exchange.

(&) any stabllizing transaction effected in
cﬂmpliance wlth Aule 10b-7 under the Securltles

Exchange Act of 193H to facilitate a distribution of
SUcn security in which the member organization ef-

Tecting such transaction 1s partlecipating;

{7) any bona fide arbitrage transactlon;

(B) any transaction made with the prior
gpproval of a Floor Offlcial to permit the member
effecting such transaction to contribute t¢ the
malntenance of a fair and orderly market, or any
purchase or sale to reverse any such transactinn; ar
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{9) any transacticn to offset a transaction
made in error.

The_ term "nen-inventory principal transactlon
shall mean A retall transaction as principal in a securlty
in which the member organlzation had a firm order from a

For approximately the quantity necessary to complete the

order, nelither made a trading market nor carried an in-
ventcry in the security.

The term “instiltution" shall mean any bank,
savings and loan association, pension or other employee
beneflt fund, charitable foundation, educational or
rel_ﬁ_ous institution {ineluding its investment or
endowment fund), investment company (including 1tz
Eﬂi&iﬁ!lﬁﬁﬂﬁ_lﬂiHE?“CE COMPany .

The tern "investment company” shall have the
meaning glven that term by Seectlon 3 of the Investment
Company Act of 1900,

Thp adviser of an Investment company shall

which adviuer is registered under the Trnvestment
ﬁdvisers Kot of 1ohg,

The term "pension and cother employee bhenefit
fund" shall mean any fund which is avallable for the
Egimggg_gigher_jggm princlpal opr inceme, aor bothg to
persecns who are employees, ¢or to members of the familles,
dependents, or benefleiaries of such persons, of ohe
or more of the following benefits: Medieal or hospital
¢are, pension an retirement or death of employees,
benefits under a profit-sharing-retirement plan, compen-
sation far injuries or llineszs resulting from cccupational
activity or ipnsurance to provlde any of the foregolng,
or unemployment benefits ar life insurance, disability
and sickness beneflits, or aeecldent benefits, or pooled
vacation, hollday, severance or simllar benefits or
defraying the cost of apprenticeshlp training programs.

The term "bank" shall mean any organlzatlen,
whether incorporated or net, a substantlal portlion of
the busliness of which consists of recelving deposits
or exercising TIducliary powers simlilar to those permitted

Eo national banks.

"he term "insurance company' shall mean a
company which is organlzed as an lnsurance company,
whose primary and predomlinant business_activity 1s the
writing of insurance or the reinsuring of risks under-
written by 1nsurance companies.

The term "savings and loan asseoclation" shall
mean a savings and loan assoclatlon, bullding and loan
assoclatlion, cooperative bank, homestead assoclatlon,
or similar lnstitution.
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Any affiliated party of a member or member
organization shall bte decemed to be an affillated party
of aqiﬂpther member or member organlzatlion to the extent
such _other member or member organization effects frans-
actions in seeurities with or for the acecount of such
affliliated party In consideration of, or pursuant to
any understanding or agreement providlgﬂLfDrlmggg
effecting of Ltransactions 1n securlties by one or more
memhers or member crpanizatlens with or Tfor the account
Df ang affiliated party of such other member or member
organization.,

STATISTICAL AND INVESTMENT ADVISORY
SERVICES

* % ¥ Sypplementary Material:
[Also see Rule 369(3)(F){¥ 2369}.]

»10 Ta whom furnished. - A member or member organiza-
tion may furnish:

{l) To a professional non-member {i.e.,
broker-degler in securlties or commeoditles,
Irmsurance company, Investment advisor, lInvest-
ment manager, bank, trust campany, foundation,
professional trustee, or one engaged 1n any
closely alllied activity), statistical and
inveztment advisory, services:

(A} prepared by the member or member
organization; or

(B) prepared by others and reissued
by the member or member organization in
his or i1ts own name with the consent of
fhe eriginal issuer or publlsher, provided
the relssuing member or membher organlzation
is not requlred to pay for such consent,

{Exceptlon: Thls polliey does not prohlbilt
the furnishing by a member or member organization to
a non-member professional (l.e., broker-dealer in
securlties or eccmmodlties, insurance company, ilnvest-
ment advlser, investment manager, bank, trust company,
foundation, professional trustee, or cne engaged 1in
any closely zllled activity), of publlications of neominal
cost, l.,e., aggregating not more than approximately
$30 per year, per non=member professional.}

(2) To another member or member organiza-
tlon or to a non-member customer who is & non-
professional, statistical or investment advisory

servlces:
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(A} prepared by the member or member
organization; or

(B) prepared by others and reissued
by the member or member ocrganization.

The meaning of "statlstical investment
advisory services" above 1s restricted to publications
or services intended to ald professional or non-
profeasiconal ¢llients of member organizations in investment
declsicons ceoncerning securities or commoditles. All
such publicatlions or services must be clearly and
prominently identlfied as belng a publication or service
of the original issuing member organizatlion. (The name
of the original lssulng member organization may be
omltted if the distributing member organizatlon clears
its listed business through the lasuing member organiza-—

tiﬂn-)

+11 Fees. -~ Such service whlch is prepared or relssued
by the member or member organlzation consistent
with .10 above, may be furnlshed by the member or member
arganlzation to another member or member organlzation or
to a non-member, either free of cost or on a fee basis.
[If such service is furnished on a fee basls, the fee
may be adJusted ln accordance with ccommisslon business

received from the other memter or member organization
or from the non-member.] Any contract or arranpgement
entered inte after [2 weeks following effective date]

, 1972, pursuant to which such service is
Eo be furnished on a fee basls, shall provide that such
fee may not be adjusted in accordance wilth commissiah
buginess recelved from the cther member or member
orpanization or fronm the non-member., Members and member
organizations furnishing such service pursuant to a
contract or arrangement in effect on [2 weeks following
effective date] = , 1972 providing for the
furnishing of sueh services on a fee basis which 1s
adjusted in accordance with the commission business
received from the other member or member organization
or from the non-member shall as premptly as passible
and _1n no event later than {3 months following effective
date , 187 terminate all such fee adjfustment
arrangements, i} '




