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The Commission

The Division of Investment }lanagement 62;~"'

Advertising by Investment Companies

Is there a need to liberalize the rules reg

s - - -
investment company advertising? 1If so, czn t=z
be dme in a manner that is consistent witn ¢

1933 Act?

1) That a rule be proposed for public corment
under which any investment company registered
under the Investment Company Act of 1GL0 ("1CSh3 Act™)

Securities Act of 1833 ("1%33 Act") would te
permitted to advertise with respect to tzz sz
ties referred to in such registration statersant so
long as any such advertisement (1) appears in a
newspaper or magazine of general circulatica or
on radio or television, (2) contains caly informa-
tion the substance of which is included in the
section 10(a) prospectus, (2) states frem when 2
prosvectus containing mere complete irnformaiicn
may be odbiained and that zan investor sh

w13 read

“- .=

0«

that prospectus carefully tefore investing, "4 is
limited to no moce than 600 words, excertiinz ra2zuired
legends and charts and graphs, and, (5) i us2i

prior to effectiveness of the registrziicrn siatemant,
contains the statement reguired by Fuls L33:i%°,

2) That Rule 134 be amended to remove tae risiric-
tion limiting the use of expanded tortstone azdver-
tisements to investment companies whoszs registration
statements under the 1933 Act have beccma 2if2ciive,

Division of Corporation Finance, Divisicn of
En{9rcement, OITice of the General Counssl ars
Office of Consumer Affairs

he Divisicn of Corporation Finance has no o
ne Office of General Counsel concurs with t
dum, the Office of Consumer Affairs expresse
concern about the proper format for incliusicn o
performance data in investment company advertising anc
the potential nisleading effect thereof, and the
Division cf Inforcement will submit a separete
memorandum. i

ck 13
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DISCUSSION

I. Background.

(A) The general statutory plan of regulation.

Investment campanies, like other issuers, are res@ricted in thgir
opportunities to advertise by the following: (1) Section 2(3) of tae 1933
Act which defines an "offer to sell" to include every attempt or offer to
dispose of, or solicitation of an offer to buy, a security or an
interest in a security, for value; (2) Subsection (c) of Section 5
of the 1933 Act which makes it unlawful for any person to meke use of
any means or instruments of transvortation or communication in
interstate commerce or of the mails to offer to sell or offer io
buy through the use or medium of any prospectus or otherwise any
security unless a registration statement has been filed as to such
security; (3) Section 2(10) of the 1933 Act which includes an advers:se-
ment, written or by radio or television, in the definition of a
prospectus; and (4) Section 5(b)(1) of the 1933 Act which prohibits tae
use of jurisdictional means to carry or transmit any prospectus rzlating
to any security with respect to which a registration statement unisy
the 1933 Act nas been filed unless such prospectus meets the rezuirs-ants
of Section 10 of the 1933 Act. Under Section 10(a) of the 1¢33 act,
prospectuses are required to contain, with certain exceptions, informa-
tion which Zection 7 of the 1933 Act, and Schedules A and B thersunder,
require to be included in a registration statement.

5

(2} Excertions to the general rule.

U

an
in

There are three exceptions to the general requirement tha* writ
or radio or televisicn communicatiosns offering securities for szl-=
the form of Section 10(a) prospectuses. Two of these are previded T
means of exceptions fram the definition of a rrospectus and the ihird
is for a prospectus which omits in part or summarizes information in

the Section 1C(a) prospectus.

oy

s ol

) ey

(1) section 2(10)(a) excevts from the definition of a
prospectus, a communication preceded or accompanied By a written
prospectus meeting the requirements of Section 1o(a).

It is under this exemption that investment companies have sexnt tTo
investors sales literature together with a Section 10(a) prospecsus.
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(2) Section 2(10(b) excepts from the definition of a
prospectus,

"s notice, circular, advertisement, letter or communication

“Sewmepect of & security . . . [uhtirchf states from whom

 writfen prospectus meeting the requirement of section 10
may be obtained and, in addition, does no more than identify
the security, state the price thereof, state by whom orders
will be executed, and contain such other information as tne
Commission, by rules or regulations deemed necessary or
appropriate in the public interest and for the protection of-
investors, and subject to such terms and conditions as ray

be prescribed therein, may permit."

a

This second exception, and Rule 134 thereunder, permits the
so-called "tombstone" advertisement.

(3) The third exception from the general scheme of regulatior is
provided by Section 10(b) which authorizes the Commission by rules

or regulations deemed necessary or appropriate in the public intsresg
or for the protection of investors to permit the use of a prosvectus,

for the purpose of subsection (b)(1l) of Section 5, which omits :r
part or summarizes information in the prospectus specified in

Section 10(a).

ck

(C) 'The problems of investment companies under the general schare of
regulation vhich restricts written or radio or televisiorn cormuni-
cations offering a sscurity for sale to thae Section 1l(z) zrcspec:.

Investment companies have contended that the general scheme ol
regulation has a particularly adverse effect upon them for three rezsons.

First, unlike other companies, their only product is their shares.
If they can't advertise their shares, they can't advertise the canrany,
In other words, any advertisement for the company 1is an advertisement

of their shares and, therefore, a prospectus which is illegal unl
it complies with statutory requirements. As a result, investors can
not learn about investment companies, as they can learn about other
companies, from advertisements of their products. ’

Second, investment companies represent a unique concept and urless
the public can be educated abouz the concept. they will be ignorant

of it and uninterested in it.

23
S
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Third, institutions such as savings and lcan institutions and
insurance companies, which compete with investment companie:z for _
investor interest, especially investor interest in Keogh Plan:z 2-= “2As,
are not subject to the same limitations‘on their advertising as are invest-

" nmpebvompmries. Therefore, investmemt companies claim that under tae
“general scheme of regulation they are hindered in their atterziz -
compete with banks and insurance companies for investor interest.

(D) The Commission's response.

Believing that there is a general lack of knowledge by investors
as to the nmature of investment companies, and in recognition of t-ze
fact that such companies are subject to comprehensive regulation urder
the 1940 Act, the Commission has, since 1972, gradually liberalized.
the advertising restrictions under which registered investment coxpanies

operate. ’
These changes have been effected by expanding the specific

information permitted in an advertisement under Rule 134 adopies
pursuant to Section 2(10) of the 1933 Act. Advertisements under tre

-~

rule, because they were traditionally brief and basic with lots o )

surrounding white space, have been called "tombstone advertisemants

Prior to 1972, Rule 134, the "tombstone rule", permitted inclusion
of the name of the issuer, the full title of the security, the amount
being offered and a brief description of the general type of business
of the issuer limited in the case of an investment company registared
under the 1940 Act to (1) the company's classification and subciassifi-
cation under the Act, i.e., whether it was a face amount certific
compary, unit investment trust or management company and, if the
whether it was an open-end or closed-end company and whether it =
diversified or non-diversified, (2" whether it was a balanced. srscialiczed,
bond, preferred stock, or common stock fund, and (3) whetner <
selection of investments emrhasis was placed upon income or [ <
characteristics. In 1872, the ruls uas amended to permit a geners
description of an investment company including its general attitutes
metnods of operatimn and services. The Comnission also announcei ztiat
henceforth it would not object in tombstone advertising for invesimant
company securities to the use orf advertising iesigns and devices
including. borders, scrolls, arrows, pointers, multiple and combined
logos and wnusual typeforms and lettering. It was also announced tnat
when the medium of television was used, sucn advertising could use
moving logos and cother designs and devices permitted by this rule.

17
(4N
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In 197L, the rule was further amended to permit

identification of the company's investment adviser, any logo,
symbol or trademark of the company or its 1nvestment adviser, and
any graphic design or device or an attentiontgetting headline, r<%
involving performance figures, designed to direct the reader's attention
.to. textual material included in the commwnication pursuant to other
..~ provisions of the rule and, with respect to an open-end investment
igeommens—thnee-registration statement under the 1933 Act is effective
~- grri=witase éécurities are the subject of a continuous offering pursusnt
to such registration statement, (i) a description of such campar;':
investment objectives and policies, services and method of opgration;
(ii) identification of the company's principal officers; (iii) tiz
year of incorporation or organization or period of existence of tne.
campany, its investment adviser or both; (iv) the company's agzrezzie
net asset value as of the most recemt practicable date; (v) tne
aggregate net asset value as of the most recent practiceble date of

all registered investment companies under the maragement of the ccrmpany's
: he

investment adviser;and (vi) any pictorial illustration contained in in
company's prospectus and not involving performance figures; providzd
that if any material permitted by clauses (i) through (vi) is included,
such comminication shall also contain the following legend in 12 Toint
boldface type: "For more camplete information about (Name of Cozzpany),
including sales charges, management fees, and/or expenses, 3ce JuX
prospectus. It is important to read the prospectus carefull:; tefore
you decide to invest. A copy of the prospectus may tve obtair

fram your securities dealer or by writing to (Distributor's séérezg),
Send no money"; or {2) a coupon which the reader may mail to racai-
a prospectus, with the following legend in 12 point boldface tit
"For more complete information about (Name of Company) includi
charges, managemert fees and other expenses, mail this couvorn av
will send you our prospecius. 1t is important to read the
carefully before you decide to invest. Send no money."”

corporate

(D

In 1975, the rule was amended again to make the use of itz amganded
investment company adveriisement Termissible for any investment lrtany

te A e e s

issuing redeemable securities whossz regisiration statement (iidiz» =iz
1933 Act 1s effective, to shorten the legend and require only =hzt

it be set in a size type at least as large as, and of a style
different from, but at least as prominent as, that used in the major
portion of the advertisement, and also to permit descriptive material
relating to economic conditions, or to retirement vlans or other gca
to which an investment in the comrany could be directed, but not
directly or indirectly relating to past performarce or implying
achievement of investment objectives and to any pictorial illustration
which would be approrriate for inclusion in the company's prospecius
and not involving rerformance Tigures,

The Commission also has promulgated a rule, R 3 viiich
Provides that an‘advertisement which is about,in:§:ti;2£além;é;§és
Put does not specifically refer i.e., by name, to any particular
investment company; so-called generic advertisement aﬂd which is limited
to certain information, will not, for purposes of Séction 5 of the
1933.Act, be deemed to offer any security for sale. In some respect
:gj ;Efonnatiop permitted about investment companies in a generic ’
l3head$:§:§§:m:§t?roader‘than the information Permitted in a Rule
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(E) The operaticn of the expanded tombstone rule.

Certain questions have arisen under the expanded tombstore rule
and the industry is still, in sdme ways, unsatisfied with it.

One question is how to determine when an advertisement contains
onty "a brief indication of the general type of business of the issuer”
(Rule 134(a)(3)), which indication would not necessite the legend, and when
does an advertisement contain a description of a company's investzent
objectives, and policies, services, and method of operation which would

. require the legend. The problem is complicated by the fact that since

the information that would require the legend can be provided only b

a company whose registration statement under the 1933 Act has btecome
effective, a company without an effective registration statezment zannot
include such information in its pre-effective advertising. DPrior to the
amendment, some pre-effectivwe investment company advrertising arctzrently
included information that might now be considered as requiring tne

legend. The present rule, therefore, precludes such informeticrn Trom
being in a pre-effective advertisement even if the legend is incliuiz3,

Another related question is what is a "brief" indication or, put
another way, when does an advertisement because of its length cease to

qualify under Fule 1342

v~

Ir addition to these continuing questions, it has been fouxd
desirable, in some regards, to interpret the expanded rule as '
incorporating pre-expansion practice, such as the inclusion in =2
Rule 134 advertisement (without the legend) of the statement, wha»e
appropriate, that a furd charges no sales load.

It has alsoc been suggested that because of the tremendous cost of
radio or TV time, the legend requirements, which take time to oprzsent
effectively. preclude the use of spot advertisements on radio ané

gtmans asvmanias
.~

television and. therefore, foreclose these media to investm corTaniss.

In addition, since funds, even under the expanded rule, cannot
give perlorzmance data, it is =rgued that.they ars still at =
disadvantage in competing with insurance commpanies and banks.

We have also had indications from the NASD that the expanded rule
has created a number of problems of interpretation because the sreater
the number of specific kinds of information permitted, the greater
the numter of questions about whether the information containesd in any
specific advertisement comes within or falls without the permitted

categories.
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II. fhe desirability of permitting greater freedom in advertising.

One reason for permitting greater freedom in advertising is trat
the existing rules as applied to any particular case may produce an
arbirary result. For example, Rule 134 permits an advertisement to
state the net aggregate net asset value as of the most recent rrzz:-izable
date of all registered investment companies under the management > the
company's investment adviser. Since it does not permit the advertise-
ment to state the aggregate net asset value of all accounts under the
menagement of the company's investment adviser, an advertisexent w1aich
stated, for example, that the adviser of a company investing in —unicipal
bonds was also the adviser with respect to accounts (non-investment
company) holding 2 billion dollars worth of municipal bonds, would not
be within Rule 134 and would, as a result, be an illegal prosrectis.
Nevertheless it could be argued that such information xmay be mcrs
relevant to prospective investors in the company than the amount c¢?
investment company assets i.e., municipal bond funds or otheruiss,
under management of the adviser.

To correct these problems as they occur would require that
Rule 134 be in a continuous state of amendment.

Another reason for permitting greater freedom in investrent
company advertising is that *o the extent that investors navs mcr=
information available to them, they will make better decisions. ;&/

1/ Cf. Virginia State board of Tharmacy et al. v. Virginia (Qi<f-zns
Consumer Council, Inc, et al., 425 U,S, 74z /1970) in =iz <.2

Supreme Court in holding taat state restrictions on the advertising
of prescription prices of drugs were in violation of the firsst

amendment, said (at p. 765) "Advertising . . . is . . .
dissemiration of irformation as to who is rroducing znd selling

what preduct, for what reason, and at what price. £o long 25 we
preserve a predominantly free enterprise economy, the allccazion
of our resources in large measure will be mae through numercus
vrivate ecoromic decisions. It is a matter of public interas:
that those decisions, in the aggregate, be intelligent and ws1l
informed. To this end the free flow of cormercial informatic:
is jndispensable.”
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A third reason for permitting greater freedom in advertizing,
is that it may serve to reduce the role of salesmen in the sale of
investment company shares and, thus, tend to the reduction of sales
expenses . A corollary to this is that greater freedom in advertising

mewargause presentations that are now private to come out .
in the open where they would be subject to public serutiny and

comment.

III. The legislative authority for expanding investment company
advertising.

(A) sSection 2(10)(b) presents a dubious basis for any further
significant expansion of investment company advertising.

Section 2(10)(v) was designed to afford merely a device for
screening out those prospective customers who might be sufficiently

ant

interested in the particular security to ask for a statutory prosrectus, _<

Prior to amendment in 1954, the section rermitted a tombstone
advertisement to contain only a statement of from whom a statutory
prospectes may be obtained and to identify the security, state the zrice
thereor and state by whom ordersz would be executed.

The purpose of this limitation was to avoid the inclusion in
such advertisements of misleading and insufficient statements. _§/

In 1954, the section was amended by the addition of a clause
permitiing a tombstone advertisement to ineclude also "such other
information as the Commission, by rules or regulations deemed
necessary or aporopriate in the public interest and for the protection
of investors, and subject to such terms and conditions as may be
presented therein, may permit."

The rule-meking power was inserted in 1954 in view of the wids
variations in the tyves of issues, securities, and offerings subjec:
to the Securities Act" and was designed "to vermit approovriate
variation in the contents of such advertisement under such saleguaris

as may be necessary in the circumstances. L/

_2/ 1 Loss, "Securities Regulation" 227 (2d ed. 1961).
_3/ H.R. Rep. Yo. 85, 734 Cong. lst Sess. (1933) 13.

_E/ 1 Loss, "Securities Regulation” 208 (24 ed. 1961) citing S. T2y, No.
1036 at 13 and H.R. Rep. No. 1542 at 22, 834 Cong. 24 Sess. (1954),
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The pﬁrpose of the 1954 Amendment seems to have been to enable

the Commission to permit the inclusion in a tombstone advertizemert of
items of information that were of the same class or general nature

as those specifically enumerated. _5/

L
There is no indication that the 1954 amendment was intended *o

. contravene the original intention of the Congress to limit tombstae
advertisements to information not likely to lead to "the inclusion
in such advertisements of misleading and insufficient statements.” _é/

Furthermore, since under Section 12(2) of the 1933 Act _7/ only
an untruthful or misleading prospectus or oral communication can give
rise to an action for rescission under that section, it would vpe
cantrary to the purpose of the 1333 Act to construe Section 2(1C) /%]
as permitting a written commudcation that is excepted from the
definition of a prospectus to include items of information that might

lead to the inclusion of misleading and insufficient statements.

_Q/ "Where general words follow the designation of particular tiings or
classes of persons or subjects, the general words will usuall:;- ze
construed to include only thoss persons or things of the sz=:z 2la3s
or general nature as those specifically enumerated.” Crawior3,
"The Construction of Statutes" para. 190 at 326 (1940).

Section 12(2) of the 1933 Act makes any person who offers or s&lls
a security by the use of any means or instruments of transrToriation
or communication in interstate commerce or of the mails, by measns
of a prosgectus or oral communication, which includes an um=yus
statement oI a material fact or omits to state a material Fac-
necessary in order to meke the statement, in the light o thx
circumstances under which they were ‘made, not misleading (%
purchaser not knowing of such untruth or omission), and who
not sustain the burden of proof that he did not know, and in <he

exercise of reasonable care could not have kmown of sucn untruth or

6/ Footnote 3 supra.
&/ 3 sup
/s

2

<
a
2
2

omission, liable to the person purcnasing such security Iram m for *

cost”of the security plus interest less any incame received uron
the tender of the security, or for damages if he no longer ow:s
the security.
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‘ dvertisements, therefore, are probably.limited to
mfonTn:ﬁ;to:gi:h carries little risk of being misleading or
. insufficient. 8/ Since information concerning performance, whica
Rule 134 specifically prohibits, and which the investment campany
industry would like to be able to provide prospgctlve.lnvesuors,:;
information that ay, in the absence of appropriate disclosure,-ce
misleading, _2/ it seems appropriate that such information not be

germitted in a tombstone advertisement.

It appears, therefore, that the present provisions Pf Rule 134
on the information that can be included in a "tombstone” :
advertisement about an investment company may have reached the lirits
of what is permissible in a communication that is not a  prospectusz.

(B) Authority for expanding investment company advertising
can, however, be found under Section 10(b).

(1) The provisions of Section 10(b).

As has been stated, Section 10(b) of the 1933 Act provides %nz:
in addition to the prospectus permitted or reguired in Sectior 107z’
the Cammission shall by rules or regulations deemed necessary or
aporopriate in the public interest or for the protection of invesiars
permit the use of a prospectus Tor the purposes of Section S(o' X
(transmissiorn in interstate ceommerce or by Jjurisdictional mezns o
any prospectus relating to a security with respvect to which a '
registration statement has been filed) which omit: in vart or
summarizes information in the prospectus specified in Section 10/2 .

.

_§/ In proposing the adoption of Rule 134 in 1655, the Commissien
emphasized "that such communications ZEdvertisements Tursuant <o
the rule/ are intended to ve limited to announcements identifying
the existence of a public offering and the availability of =
prospectus and tney are not to ve seling literature of ax» inl
Sec. Act Rel. No. 3535 (1S55).

9/ Used as sales literature: i.e., as material directed to inter:

T investor in investing in an investment comrany, information atx
the past experience or "perrormance" of the company nmay caryry
implication or give rise to ths inference that the informaticn
indicates the quality of the investment advice that was givexn
and @hich the prospective investor may expect. This informatisn
may be misleading in the absence of other information about the

(5

-
(%
general trend in the market during the period in question and *he
level of risk assumed by the fund in comparison with the risk
the market. »loreover, there is a chance that, to the prespective
investor, the implied or irferred relevance of such inrormation
is that it indicates how well he might do if he invested in the
company. Information containing such an implication or leading
to such an inference would be especially misleading if the
informaticon presented covered a selected period or periods during
which the market was in a specific phase or was unusual in comparison
to its historical and/or most recent performances and such facts
were not also disclosed.

)



-1 -

(2) Investment Company advertising under the present
"symmary" prospectus rule is not practical.

——iRTETTERt to Section 10(b), the Commission adopted Rule h3hiw;th respect

' repared by independent organizations,and Rule &43-z, 1%/

Egépggfgzifggeﬁsgmmgiy proZ§ectus" rule. This latter rule provides

that a summary prospectus prepared and filed as part of a registration

statement in accordance with the provisions of the rule shall be decred

to be a prospectus permitted under Section 10(b) of the Act for the

purpose of Section 5(b)(l) of the Act, if the form used for registration

of the securities to be offered provides for the use of a summary

prospectus.

A summary prospectus is required to contain the information
specified in the instructions as to summary prospectuses in the form
used {or registration of the securities to be offered and may
include any othker information the substance of which is containe3
in the registration statement except as otherwise specifically
provided. in such form. It may not include any information the
Substance of which is not contained in the registration statermsn:
excevt that a sumary prospectus may contain any information
specified in Iule 13ik(a).

10 =Rule L34a was modeled on and replaced two of the so-called "n2wspaper,
prospectus” »rules. These two rules were contained, respecti-zlr”
in Form S-1, the basic registration form, and Form S-9, the sTacial
form for institutional type debt securities, 1. Loss,
"Securities Zegulation” at 237, 240 (2d ed. 1%61) A third
rule still survives in the form of Iule LCL whmich relates
only to securities issued ty a foreign national government.
However, Rule L3ka is not, as were the replaced rules, and as
is Rule 4ok, limited to advertisements in newspaters of generz
circulation not distributed by the advertiser and not includin:
reprints, reproductions or detached copies of such advertisemants.
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us", although modeled on the so-called "newspaper

"summary Prospect
S P , lé/ may be too lengthy, by reason of

prospectus rules”
the requirements of Rule 43k4a, :
media such as newspapers and magazin

to serve as an advertisement in ruszlic
es of general circulation ari ¢2 radio

end television. Other plausivle explanations for the fact that cnly a

few summary prospectuses have been filed are the following (1) the use
..afa. Section 10(a) prospectus is still necessary in the sales process

since Section 5(b)(2) of the 1933 Act makes the sending of a security for

sale or delivery after sale, by means of the mails or interstate

commerce, unlawful unless the security is accompanied or precedei dy 2

Section 10(a) prospectus, and (2) to enable sales literature to ove

sent it is necessary that a Section 10(a) prospectus also be sexni sincsz

sales literature accompanied or preceded by a summary prospectus,
unlike sales literature accompanied or preceded by a Section 10z

prospectus, would not be excepted from the definition of a proszzct

contained in Section 2(10) of the 1833 Act.

(3) Investment company advertising in public media is a
special case that could justify a special rule under
Section 10(b).

While the
to a document, such as a summary prospectus, which an investor I
confuse with a 3ection 10(a) prospectus, we question whether trz;-
necessary or aprropriate with respect to a brief advertisement Ix

Pursuart to Section 10(d) of the 1933 Act, the Cormission
is authorized, in the exercise of its powers under subsection
(b), and (c) of Section 10, to classify prospectuses according
the nature and circumstances of their use or the nature of tae

/
‘\

2
—

c

security, issue, issuer, or otherwise, and, by rules and regulaticns
“

L s
h:‘.eY‘Dﬁ

and subject to such terms and conditions as it shall specity ¥
to prescride as to each class the orm and contents whicnh it mar
find aprropriate and consistent with the public interest and iz
protection cf Iinvestors,

There is re=ason to single ocut the prosgectuszs of Invesino
companies for special treatment because, as has been stated,

4l ans

companies have special problems under the pattern of regulatic:n

the 1933 Act which, generally, prohibits written advertisements
advertisements on radio or television other than the statutory T

Advertisements in puvlic media are also a special form of
cocmunication. First, the expense of such advertisements ovputs
practical limits to their length so that they are unlikely to ©

< i~ ~ B - -5 : < ="
rercaricd as the ecquivalert to and an adequate zuhziituie Tor o
1 1 STANZTLITUTe oYy T

e
-~

bJ

b

e

statutory prospectus. Second, the context and the form of purlic

advertisements usually distinguish them from statutory prosoec

Ta3es,

13/ Footnote I supra.
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Third, public communications are addressed only to the public --
and they are open to public scrutiny.

Tt seems, therefore, that a rule could be promulgated pursuart
R e inonel0 (D) and 10(d) of the 1933 Act that would permit an
——GSTHETTE company advertisement , which is (1) in a newspaper or magazine
of general circulation or on radio or television and (2) restricted <o
information contained in a Section 10(a) prospectus, to serve as a lsgal

prospectus for purposes of Section 5(b)(1).

IV, Limitatiors and conditions which should be included in a rule
under Section 10(b). °

ecteart

(4 The rule should be linited to advertisements by invesimernt
compariss in public media.

We have already mentioned those factors which make investren
compary advertising a special case that might justify special freairent,
We have also mentiored the characteristics of advertisements in public
media that could justify treating them differently from other for-ms ol
communication, In addition,the Tractical caisiderations ¢t
1imit the use of summary prostectuses, 23 perwitted by the
in pubtlic medis may not be appliczble to their use in priva
tions. Thus, there seems to be little reason at tais time for Terzitting
a new form of "private" written communication that would supplart ta:
summary prospectus as presently permitted. For these reasons, a ruie
under Section 10(b) permitting an advertisement to contain any ircrma-~
tion ircluded in a Section 10(a) prosrectis should b2 limitad to irvasta
ment con:pany advertis:zments in putlic media. The oroposed rule, lixe
the present newspaper prospectus rule; i.e., Rule 4SkL, should not a2rrly

to reprints, reproductions, or detached copies of a permitted advertise-
ment.

P
(V=]

(B The advertisement must te limited to information the
substance of which is contained in the section 10(a)
prospectus,

Section 10{t) permits the Commission only to 2uthorice tie
of a prospectus for the purpose of subsection (v)(1) of Section
cmits in part or surmarizes information in the prospectus specifi
in Section 10(a). Therefore, any information in an advertiserent
permitted uzder Section 10(b) must be limited to information wnici is
in the prospectus specified in Section 10(a).

24
—
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The. statute does not require, however, that the words used in
an advertisement to convey an idea be the exact words that are used
in the prospectus to convey the same idea. Nor does the statute
prohibit the use of visual or audio advertising techniques in an
advertisement to convey information contained in the .statutory
prospectus even though such techniques are not themselves part of

the statutory prospectus.

g ew rule under Section 10(b) may permit an advertiserment
—~—tocortiin, as the present Rule 434(a) permits a summary prospectus to
contain, information "the substance of which is contained" in the
Section 10(a) prospectus. Such a rule would, for the first time,
permit information on performance to be included in an advertisement
so long as the substance of the infermation was also included in tae
Section 10(a) prospectus. In the absence of agreed standards as to
what constitutes performance and how it should be determined, this zay be
a cause Of some concern. However, if statements on performance zre
included in Section 10{a) prospectuses so that they may be include
advertisements, our review of such prospectuses, for the purpose cf
determining whether they should be made effective, may lead to the g?adual
development of more uniform bases for determining performance. Furthermore,
statements of performance in any advertisement would be supjec? te the.
Statement of Policy on what constitutes materially misleading inform=ation.

in

4 )

s Sandd
T2l

(C).In order to maintain ths statutory prosrectus as the ¥

selling document, any advertisement permitted by a new rule un
Section 10(b) should be reguired <o te limited in length and to-
include a statement of from whom a statutory prosrectus may be ooitzined
and the importance of reading that prospectus before investing.

Lok al
jop4
n=
-

-~

(1) An advertisement should be brierf.

In order to preserve the statutory prospectus as the primary
selling document, it is necessary that the length of advertisements
be limited. Otherwise, they might tend to cause investors to regard
the statutory prosvectus as superfluous. Wwhile thay should not ==
so long as to cause this to happen, they should be long encugh to
provide whatever information is necessary to pr2vent the informaticn
that is contained from being misleading.

Consideration was given to whether restricting permissible adver-
tisements to public media would rlace a ‘practical limitation on lengi:
that would make specific limitation on length unnecessary. Since an
investment ccmpany had, for several years, printed a complete statutory
prospectus as a Sunday supplement in a newspaper, it appeared that a
restriction on the media that may be used would not necessarily lizit
the length of a communication. ‘

We considered whether it would be suifficient to require that arn
advertisement under a new rule, like an advertisement under Rule 134,
be brief. While there is merit in this approach, for it permits
flexibility, we think that there are serious objections to it. First,
even though Rule 134 permits advertisements which contain only
particular classes of information, questions have arisen as to whether
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advertisements purportedly under Pule 13k satis?y the requi?ement of
the rule that they be brief. Questions concerning the meaning of N
the word "brief" would be even more likely under a rule wh}cn AL
permit any information in the registration statement to be 1nclude@
in an advertisement. Second, there will probably be so many’quesﬁ%
@€ interpretation under & new rule that if an area can be maie suz.
to objective, definite criteria it would probably be in the publ:c‘
interest to do so. Third, a rule should be precise enough to p?ov%ie
guidance and, thus, justify enforcement. For these reasons we oe.ieve
that & new rule should contain precise limits on length.

cn3
=2t

One possible limit is the number of words contained in an adver-
tisement. This kind of a limit may be less pertinent to television
advertisements than it is to newspaper, magazine or radio advertize-
ments. This is because a television advertisement is likely to bes 1=
wordy than an advertisement in these other media, Nevertheless, sin
it is conceivable, although, perhaps, not probable, that a television
advertisement would exceed any word limit applicable to other medlz, e
do not think television advertisements should be excepted from the '
general restriction on the number of words that can be used. Tor ic
we think that a special rule limiting the length of television camercials
in terms of time is necessary. =zconcmic considerations snoull Trcti o
be an effective regula“or of this factor.

3 () n
M 0

In determining the word limit that should be permitted, we
considered a limit that would not be so long as might cause invasicrs
to regard a statutory prospectus as superfluous and yet be lorng enouzh
to permit any information to be stated that would be necessar;y <« )
prevent other information sated frcem being misleading. We aléc
considered the length of randomly selected advertisements on the Tinancial
rages of newspapers and magazines. These considerations l=a2d us *¢
propose a word limit of 600 words, excluiing required legends, 2ni 2izrts
and graphs.

We considered whether it would not be sufficient to limit
permitted advertisement to "atout" 400 words, 2ut zave decidad
while such a reguirements would vprovide a degree of flexibilit:.
would lead to interpretative quesTtions and probavly result in ;é:

other absolute figure such as 050 or 690 becoming the limit.

2 ]
v

i i

ct o}

To deal with questions that may arise as to what constitutes =2
"yord" for purposes of the 600 word limitation or even what constitutes
one advertisement ror the purpose of such lim'tation, it would te lesirable
for a rule under Section 10(») o rrovide (1) that =2 word, Tor Tuaxpes2s of
the rule shall include any abbreviation, contraction or other shorienzd repr
sentation of 2 word, (2) a number consisting of one or more digiz
snall e counted as one word, (3) words joined by a hyphen shall te
counted as separate words, and (4L) advertisements presented in 2
manner likely to cause their contents to be integrated cumalatively
shall be considered as one advertisement, but television or radio
commercials spaced more than one-half hour apart, or on different stations
or channels, or advertisements in separate publications shall not be
considered as one advertisement.

.

17
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If, for example, two different advertisements for the same invest-
ment company appeared on the same page or successive pages of z reuz-
paper, they would be regarded as one advertisement for purposes of the
rule limiting the number of words that may be contained in an adrer<ize-
ment; but if they were identical advertisements they would be regarded as

—mgaparats advertisements for purposes of the rule. .
epar =

(2) The advertisement should state from whom a Section 10(a:
prospectus containing more complete information may be obtaired
and that an investor should read that prospectus carefullJ
before investing.

The 1933 Act intended the statutory prospectus to be the
selling document. Mevertheless, an investor c¢an purchase a s
which he learns about from an advertisement or a salesman bvefo
receiving a statutory prospectus. Therefore, to preserve ths
statutory prospectus as the prirmary selling document while 1it
what may be included in advertising, it is necessary that the
advertising itself state from whom a Section 10(a) prospectus ==, t=
obtained, that such prospectus contains more compk te information
than is contained in the advertisement, and that an investor szc:l:
read the, sta‘“tc*v prospectus carefl_l" before investing.

o

(D
'3
—

o

-
-~

ment be "conspicuous" and that it is not necessar: to specifs =i
type face, etec.

We think that it would be sufficient to require that tais =3

W

(D) If used vrior to the effective date of a registration
statement, an advertisement should carry the legeni
required by Rule L33(b) but should not be requirad
to carry the legend required in all prospectuses oy

Fule 425,

Tf an advertisement is used rricr to effzectiveness of 2 raziztrzticn
statement (but atter the registration statement has been Filasl' R i s=28ams
necessary, in order to prevent certain problems P*om arising, t;at tne
advertisement contain the statement required By Pule 433(b) undar zha2 163
Act. 14/ dowever, we do not think it n lemants und

3 =
c . i ecessa j that advertisemants under
the rule also carry the legend reguired in all proscectuses by Tuie -25,

(E) An advertisement made pursuant to a rule under Section 100
- should not be v‘equn‘ed. to be filzd as part of a registration
statement, but it should ve required to be filed with

" the Comm_551on shortly after use.

14/ Footnote 11 supra.

15/ Footnote 2 supra.
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Section 10(b) provides that a prospectus permitted thereunder
shall, except to the extent the Commission by rules or regulzticn:z
deemed necessary or appropriate in the public interest or for tne
protection of investors otherwise provides, be fiied as part of t-=z
registration statement but shall not be deemed a‘§7rt of such registra-

tion statement for the purposes ol Section 11. 1

If an advertisement is required to be filed as part of z regiz-
tration statement, it seems that it should be filed as an ameni-
ment to the registration statement. If the registration staterert
had already become effective, it would be a post-effective amendment
to the registration statement.

Section 8(c) of the 1933 Act provides as follows: .

"An amendment filed after the effective date of the
registration statement, if such amendment, upon its face,
appears to the Commission not to be incozplete or inaccurzie
in any material respect, snall become effective on such
date as the Commission nay determine, having due regard to
the public interest and the protection of investors."

Thus, the effect of the
as part of the registration s
oy the staff of any advertisement made pursuant to tie rula,
not only cast the staff in the role of pre-censor of advertisi
role we do not seek, but would also maXe inordinate demands o
of the stafl conceivably equzling or even surpazsing that resUly

gulrement that advertisements =
L

ment would te to resuire onre-

=3
e
ata
ac2am
T

£y

-

<+
v

the Commissior should except advertisements made Dursuant
under Section 10(b) from the requirement that they be file
of a registration statement.

2 ot

advertisement made pursuant to 2 rule under Section 10(b) z
with the Cormission not later than shortly after first use, sz
during the first day tne Commission is oren for dusiness followinc
use, £o that tne stal? can monitor such use. This would enaivls =iz
sion effectively to exercise the power given to it by Section 1Q.bv° <o
prevent or suspend the use of an advertisement pursuant to a rule wider the
section if it has reason to believe that the advertisement includa:s any unt:
s ~ . . <
statement of a material fact or omits to state any material lac

-t

required to be stated therein or necessary to make the statements

(-3

4 s - . .
cherein, in the light of the circumstances under which such 23vertiszament

- e

-3, or 1s to be, used, not misleadinz., It wouwld. we belicve, prov= s

- AP LI O B P . S P —~eve Y me iy w e
mowever, 1t woull De salutary Jor the Cormizsion fo ras
a =
v

;é/ Under Section 11 directors, professionals, underwriters etc. =2y te
liable to purchasers of securities in case a part of a registration
statement for which they are responsible, when such part becsre
effective, contained an untrue statement of a material fact or omitted
to state a material fact required to be stated therein or necessary
to make the statements made therein not misleading.
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satisfactory protection of the interest of investors. We are, after
all, dealing only with advertisements, not poisonous substancez, 2znd,
then, only advertisements limited to information the substance of uzicr
must be included in a Section 10(a) prospectus. Thus, while an 24ver-
tisement itself would not, unless the Commission provides other:izz,
be a basis for liability under Section 11 of the 19033 Act, the

of any information in the advertisement would have to be ia the regis-
tration statement which is subject to Section 11 when it become eff=ac-
tive. The substance of any information included in an advertisement
would, therefore, be information with respect to which directggs,b .
accountants, underwriters, etc, might be liable to investors iZ % was

false or misleading and if it was contained in the registration state-
ment upon its effectiveness.

We also think it would be desirable for a rule under Section 1Z(b)
to state the person who would be responsible for filing with the Com~
mission an advertisement made pursuant to the rule. That perscn zncidd
be the investment company concerned because it is in the best zeziiion
to know whether an advertisement about the company is misleading ani
because the company may be liable if the advertisement is misleading.
The company could, of course, delegate the task of filing the adveriise-
ment to another person such as its underwriter. UYowever, the tlacereant
of an advertisement wifobut its teing filed with the Commission wit=ina a
certain number of days by the investment company or its agent wowli not
be in conformity with the rule.

1y

Filings under the rule should ve accepted as satisfying t
ment of Section 24(b) of the 1940 Act which makes it unlawsul *
investment comranies; i.e., open-end companies, unit investment
and face amount certificate companies, or their underwriters,
nection with a pudlic offering of any security of which such a 220
is the issuer, to'make use of the media or other instrumentality; o
interstate commerce to transmit sales literature addressed ic or i==%
for distribution to prospective investors unless three copies nave
Tiled with the Commissiocn or are filad with the Commission within =a
days thereafter. In cther words durlicate £ilings snhould net T2 rzirad

e rejulre-~
- -~
- ~

t» cf

. - PN
Daps e T

V. Any advertisement made pursuant to a ruls under Secilon 1I.%
would be subject to those provisions in the securities laws
and tne rules thereunder whic: deal with false or mislaudings
statements. :

17/ Section 10(f) of the 1933 Act provides that in any case where
a prospectus consists of a radio or television broadcast, cories
therect shall be filed with the Commission under such rules s
regulations as it shall prescribe, and further provides tihat the

Commission may by rules and regulations reguire the filing wizt:
it of forms and prospectuses used in connection with the criar

or sale of securities under the 1933 Act,
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Any advertisement made pursuant to a rule under Section 10(b)
would not be excepted from the definition of a prospectus. It co.ld,there-
fore, serve as a basis for rescission or damages under Section 12/2) of the
1933 Act if it contained a materially untrue statement or omitted to
state a material fact necessary to make the statements made, in ihe
light of the circumstances in which they were made, not misleading.
It might also serve as a basis for action under Section 17(a) of the
1933 Act or Rule 10b-5 under the Securities Exchange Act of 193L.

Section 17(a) of the 1933 Act makes it unlawful, in the offer or
sale of a security by jurisdictional means to, among other thirgs,
obtain money or property by means of any untrue statement of a matexi
fact or any omission to state a material fact necessary in order to
make the statements made, in the light of the circumstances under ==ich
they were made, not misleading. 18/

rfule 10b-5 under the Securities Exchange Act of 1934 makes i+t
urlawful, in connection with the purchase or sale of any security,
for any person by the use of jurisdictional means to, among othar
things, meke any untrue statement of a material fact or omit to stata
a material fact necessary in order to make statements made, In %z
light of the circumstances under which they were made, not misleaii"g._zf/

18/ There has been some disagreement amcng the courts as to astnar
there is any right of private action under Section 17. 6 I,
"Securities Regulation" 3912-3915 (2& ed. Supp. 1969).

19/ With respect to private actions under Rule 1Cb-5 for darages,
a plaintiff must prove scienter, i.e., an intent to deceiva,

menipulate, or defraud on tas defendant's vart. Ernst & T:mst v,
Hochfelder, 425 U,s, 185 (1976).
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VI. Probtlems that may be anticipated as arising under a rul=
pursuant to Section 10(b).

(A) Problems concerning whether an advertisement is limitel
to information the substance of which is included in tne

Section 10(a) prospectus.

It can be anticipated that questions will arise as to whether t2
substance of information included in an advertisement is included in
the Section 10(a‘' prospectus. While this standard has the advantzge
of not requiring that an idea always be communicated in the sane
words, it may result in a question arising as to whether different
words express the sare idea. Situations may arise in which thers I:
no obvious answer or with respect to which reasonable men might dif7zr,
Even if all determinations were perfectly coordinated, this mignht
still lead, given the role advertising may be credited with in an
investment company's success or lack of success in competing with
other investment companies for investor interest, to charges of
arbitrariness and unfairness on the part of the Commission in its

review of investment company advertising.

.
A~

(b} Froolems as to whether an advertisement is misleadinz,

As nas cteen siatedq, if a :ect: v 10(2) prospectus contaired, Zor
example, performance figures, a rule under Section 10(b) permitting
any advertisement to include any information the substance of whicxz
is included in the Section 10(a) zrospectus would permit tericrmzi:za
fizures to be included in an advertisement. This may create Trotlsans
since performance figures in and of themselves may be misleading,

For example, a fund may have increased 25% while the S & P 500
increased 50%. The prospectus, let us assume, includes both facts
necause a statement of just the fund's increase may be misleading

in the avsence of an indication of what an wnmarnaged fund 2xTarienizl
during the same period. Alore, information about the fund's increas
may, in the ccntext of an offer of sale, contain an implicetion o z:
rise to an inference of advisory comgetence whicn would not exiss i
the informaticn concerning the exyerience of an nmaragad aceount
during the same preriod was also given. There may cte other Tactors that
should be stated to prevent statements being made about perfoimzice “rom
being mls}eadlng. In the extreme, one2 might say that the whole statutory
rrospectus is reguired. The promulzation of the rule would, o course,
implicitly reject this view. Nevertheless, there may be serious
questions, and reasorable disagreement, in any particular case.as o
whether certain information vontalned 1n & prospectus is also necessuzry

‘TV SN 3 vy NEA . e e M
Ivcwl adverticownent Yo veovonl lvzooesatio thint it contoincd in i

advertisement, wiicnh is also contalined in the prospectus, rrom being
misleading.
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(C) Effective administration of a rule under Section 10{t,
would probably require an increase in the staff since
it would add responsibilities to staff and make

significant demands on staff time.

Even if a rule under Section 10(b) does not require pre-clearance
of an advertisement, it can be expected that, given the expense oI tas
creation of television advertising, the opinion of the staff

would be requested on a television layout before a commercial is
produced.

In any event, the staff would be required to monitor advertisements
shortly afier their use. While this review might be carried out cn 2
random basis and, therefore, not require the amount of staff time {:at
would have to be expended if advertisements were required to be filed
as parts of registration statements, even a random review would require
that significant staff attention be devoted to advertising. rurther—ore,
if any determination by the Commission that an advertisement is Izzermis-
sible is contested, the staff would be required to engage in a proceeding.

While at the present time an advertisement for an investmant
cempany; i.e.. 2 2uls 134 communication or a piece of sales liszrzture
that is preceded or accompvanied by a Section lO(a) prospectus, is
required to ve Filed with the Commission pursuvant to Section 25(%  of
the 1940 Act, in the usual case, prior to its being filed with ths
Commissiorn, it is carefully reviewed by the National Association ¢7
Securities Dealers for compll*nce with Bule 134 and the Statemern: =7

Policy 20/ on permissible and impermissible sales literature.

The review by the staff of advertisements made pursuant to %:zs
proposed rule might have to be more extensive and intensive than stzs7
review of the materials filed under Section 24(b) of the 1940 ict taca
sucr latter materials are eitner the limited Rule 134 advertiserma-- cor
sales literature that is preceded or accompanied by a Section (2’
prospectus. '

Tt seems provable, therefore, that a new rule under Section 1I(¢
would add to starf responsibilities and make significant demands cn
staff time., Hence, effective administration of the rule would procsr
require additional staff to do the job.

O
o

'—‘
g
AP ]

20/ Investment Company Act Release Nos. 3856, 2621 (October 31,
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VI. Interplay of a rule under Section 10(b) and Rule 13k.

Although the existence of ~ule 13l in its expanded form Loze<r.»
with a new rule under Section 10(b) may be confusing, we do not recormend
tiat the Commiczsion consider revoking Pule 13%,in its expanded Iorm
as it applies to investment companies,if it decides to promulgate 2
new rule under Section 10(b). PRule 134 would not be rendere? zizer-
fluous by a new rule under Section 10(b) for the following reasons:

(1) the information contained in an advertisement permitted by the

new rule would te limited to information included in a Section 1C(a}
prospectus,(2) an advertisement under the new rule would be a
prospectus subject to the provisions of Section 12(2) of the 1933 Act,
and (3) the Commission could by its own order halt the use of ar zivzriise..
made under the new rule if it found it to be misleading. None of tzese
factors would apply to an advertisement made pursuant to Rule 134,

It is possible that certain advertisements may comply withz
vrovisions of Zule 134 and not with the provisions of the nesuw =l=s,
other advertisements may comprl;; with the preovisions of the new ==
and not with Rule 134, and some advertisements may coimply wiZi:
both. '

When ccrmpliance of an advertisement with the provisions ¢
Sule 134 is in doudt, we would cxpect that the advertisemen:t wecil?
ve filed pursuznt to the new rule so long as it complied with =h=
rrovisions of that rule, Filing under the new rule should rnct,
nowever, te deemed a walver of any c¢laim that the advertisement aiszc
satisfies the provisions of Rule 13L.

If an advertisement is permitied by a rule under Section 1Z -
or ty Rule 134 there does not seem to be ruch poirt in determininz
Anetrer it is also permitted under the other rule, Therefors, %

wauld, ordirarily; nct te necessary o determine wnetner an adver~Iis-

ment complied with the new rule and withn Rule 134. Compliance wit:
ore or the other would be sufficient to permit the advertiserent,

VII. Possible amendments to Iule 13k,

\

We have already stated why we telieve that Section 2(10){v’ axnd
Fule 134 thersunder do not present a2 prorver baszis for permitiirs
advertisements Yo contain information avout berfor:ancé. Touavar.
a previously mentiorad problem under present Rula 134 can be soived
by amendment to that rule. This is the restriction limiting +the us2

of the expanded tombstone to investment companies which have
effective registration statements.
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We believe that existing Pule 134 should be amended sn. 2z 42
permit the use of the expanded tombstone advertisement during tne
so-called waitirg period, i.e., the time between th= filing of =
registration statement and the time the statement becomes effective,
as well as after the registration statement has become effective,
If, in response to an advertisement made prior to effectiveness, an
investor requests that a statutory prospectus be sent to him, he can

be sent a prospectus which meets the requirements of Rule L433.

VIII. Recommendation.

. The Commission should publish the attached release which give
notice of its consideration of /1) a new rule under Section 10'% i
to be designated Pule L3kd, and /2) an amendment to Rule 13k ch,
remove the present restriction limiting evvanded <cmbsione adéertiss-

ments to investment companies whose registration statements unie-
the Securities Act of 1633 have becore effective. o

Prevared Ty: Coudd 502132



SECURITIES AND EXCHANGE COMMISSION

[I7 CFR Part 2307

/Release No. 3 TFile No. S7- 7
ADVERTISING BY INVESTMENT COMPANIES

AGENCY: Securities and Exchange Commission

ACTION: Proposed Rule 4344 and amendment to existing Rule 13b
relating to Investment Company Advertising.

SUMMARY: A rule is being proposed for public comment
under which any investment company registered under the
Investment Company Act of 1940 ("1940 Act”) which has
filed a registration statement under the Securities Act
of 1933 ("1933 Act") would be permitted to advertise
with respect to the securities referred to in such
registration statement so long as any such advertisement
(l) appears in a newspaper or magazine of general
circulation or on radio or television, (2) contains
only information thé substance of which is included
in the section 10(a) prospectus, (3) states from
whom a prospectus containing more complete informaticn
may be obtained and that an investor should read that
prospectus carefully before investing, (4) is limited
to no more than 600 words, excepting required legerds,
and charts and graphs and, (5) if used prior to

effectiveness of the registration statement, contains
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the statement required by Rule 433(b). It is also
proposed that Rule 134 be amended to remove the
restriction limiting the use of expanded tombstone )
advertisements to investment companies whose registration

statements under the 1933 Act have become effective.

DATES: Comments must be received on or before

» 1977.
ADDRESS: Comments should be sent in triplicate to Georze :. .

Fitzsimrmons, Secretary, Securitiss and Ixchangs Commission,

C5LS and shcuili refer to Fils No. S7-

(]
)

FOR FURTHZR ILFORMATION CONTACT: Stanley B. Judd, Division

0 Iavesiment janagement, Sacuriiies and ZXchenge Commissicn.

Washington, D.C. 20549 (202) 755-0213.
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SUPPLEMENTARY INFORMATION

Notice is hereby given that the Securities and Exchéﬁge
Commission has under consideration the adoption of a rule
under the Securities Act of 1933 (the "1933 Act") A5 vu.s.c. 77
et seq;7 which would permit any investment company registered
under the Irvestrment Company Ae*: of 19&0 (the "1icko Aot"\[is
U.S.C. B0a et seq./ which has filed a registration stata=ent
under the 1933 Act to advertiss with respsct io0 %he securisie:s

e me

referrzd to in sucz regisiraticr statsment so lorz as == 3

vertissment (1° appears in z newspaper or magazine of generzl
circulation or on radio or television, (2) contains only inZgw-
mation the substance of which is included in the Sectior 107z
prospectus, (3) states comspicuously from whom a Trospecius
containing more complete information may be obtained and that
an invester should read that Trespectus carefully vefors
investing, (4) is limited to no more' than 600 words, excluding
required legends, and charts and graphs and (5) if used Trior to
effectiveness of the registration statement, contains the state-
ment required by rule 433(v) /17 CFR 230.433(v)/.

The Commission also has under consideration <he adortion
of an amendment to rule 134 /IT CFR 230.134/ under 1033 ict

that would remove the prohibition presently contained in Tiwe
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rule with respect to the use by investmeqt companies,

during the time between the filing of_a

registration statement and the time the statement becomes
effective, of an advertisement which contains information thnat
the rule presently permits only after effectiveness.

The new rule would be adopted pursuant to the authority
granted the Commisﬁion in sections 10(b), 10(c), 10(d4d), 20/Z.
/15 u.s.C. T73(v},(c),(d), and (£1/ and 19(a) /I5 U.S.C. 77siz_7
of the 1933 Act. The amendment to rule 13L would be adopted
pursuant to sections 2(10) /I5 U.S.C. 770(10)/ and 19(a} oI .
the 1533 Act.

I. BACKGROUND
in their opportunities to advertise sales of their securitizs T:-
the following: (1) section 2(3) /I5 U.S.C. 775(3)/ of the 1¢33

include every attsirt ==

ct
O
..l

Act waich defirnes an "offer to sell”

1y
P

offer to discose of, or solicitation o n offer to obuy, a
security or an interest in a security, for value; (2) subsection
(c) of section 5 /15 U,S.C. 77e(c)7 of the 1933 Act which makes

it urawful for any person to make use of any means or instru-

ments of transportation or communication in interstate



cormerce or of the mails to offer to sell or

offer to buy through the use or aedium of any prospectus or

otherwise, any security unless a registration statement has
been filed as to such security; (3) section 2(10) of the 1933
Act which includes an advertisement in the definition of =
prospectus; and (4) section 5(b) (1) /15 u.s.c. 77e(b)(127 o
the 1933 Act which prohibits the use of jurisdictional mean:z
to carry or transmit any prospectus relating to any securit:;

o~

with respect to which a registration statement under the 12533

Act has been filed unless such prospectus meets the reguire-

‘a4 - - TN i -~ ~ — PP B | - T T T - -~ -, ~ -,
...... s ¢ sextion 13 /15 fLTLTL 7T oo Tne 10 ct. Under

section 10(a) ZES U.S.C. 77j(;l7 of the 1933 act, prospectuses

()

ars required to contaln, with czrialin exceriions, informz
Wnich sectior T ZES J.8.C. 77§7 T the 1933 2ct, and
Schedules A and Z thereunder, requiré to be included in a
registration statement.

There are three exceptions to the general requirerent that

public communications offering securities for sale be in %n=

Torm or section 10(a) prosvectuses.
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(1) section 2(10)(a) 115 U.s.C. 77b(10)(ql7 excepts fronm
the definition of a proepectus, a communication preceded or

accompanied by a written prospectus meeting the requirements

of section 10(a). It is under this exemption that investors
have been sent sales literature preceded by or together

with a section 10(a) prospectus.

(2) Section 2(10)(v) /I5 U.S.C. 77b(10)(b)7 excepts fre-

the definition of a prosrectus,

"a notice, circular, advertisement, letler cor .
cormurication in respect of a security . . . Jwalco
states From whom a writtsn Trospectus m=z2ting -
tiie requirements of ssction 10 may be octzined

and, in addition, does no more than identify

the security, state the price thereof, state by
wnom orders will be executed, and contain
such otner information as the Commission, by
rules or regulatiions dsemed necessary ©r zpTro-
vriate in the putlic interast and for trz protec-
tion of investors, and sutject to such terms and
conditions as may bte prescribed therein, may permit.

teg

1

This second exception, and rulz 134 thereunder, vermit

the so-¢2llzd "tormbstone" advert

(3) The tnird exception rrom the general scheme of regu

3{b) which authorizes the

-
L

lation Is provided by section

Commission by rules or regulations de=med nec

(D

zriat2 in the public Interest or cr the nrotcction of
investors o permit the use of o rrocpectus, “or the yurvoce
of subsection {(L)(1' or section 5, which om'tz in part or

-2

sumarizes information in. the prospectus specified in sub-

ssary or arrro-



section 10(a). It is under this provision that the

Commission has authorized the "summary prospectus"

Because the anly "product" of the typical investment
company is its shares and because it is in continuous
registration, any advertisement for such a company
is a prospectus that is illegal unless it complies with
statutory requirements. As a result, investors cannot
learn about an investment company, as they can learn about
other cdmpanies, from advertisements of its products or

policies or from widely disseminated annual rerorts to

sharenolders or similar publications. Moreover, since

institutions such as savings arnd loan instisutions and
insurance comrarnies which corrpeta with inveztmint comraris:

Tor investor interest are not subject to the same limitations

F

- -
2 -

23, thase limi*a-

on their advertising as are invastment compan
tations may be preventing investors from getting infermaticn
about 2ll velevant investment tossibilities. T¢ Lhe axtent

that mere information is available %o investors, they are

likely to be better informed and able to make better invesiment
decisions. Since the allocatian of canltal.ls, in large measurs,
made theov: s murercus private 2conomi ¢ decizions, it is a

matter of public interest that those decisions, in the

aggregate, be intelligent and well informed.,
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It, therefore, appears to be appropriate in the public

interest that as much freedom in investment company
advertising be permitted as is possible cansistent with
the protection of investors and the purpose of the

securities acts.

II. PROPOSED NEW RULE,

It does not appear that the summary prospectus,
as permitted by rule 434a /17 CFR 230.&3%57, is used to
any extent as an iﬁvestment company advertisement in
public media such as newspapers and magazines of general
circulation and on radio and television,

While the requirements of rule 434a may be appropriate
with resrect to a document, such as a summary prospectus zs nc:
permitted, which an investor might reasonably confuse with 2
statutory prospectus, they may be neither Aecessary nor aITre-

priate with respect to a brief advertisement in a newspazar oo



magazine of general circulation or on radio or television.
..

Pursuant to section 10(d) of the 1933 Act, the
Commission is authorized, in the cxercise of its powers
under.subsections (2), (b), and (c) of section 10; to
classify prospectuses according to the nature and
circumstances of their use or the nature of the security,
issue, issuer, or otherwise, and, by rules and regulations
and subject to such terms and conditions as it shall specily
therein, to rrescribe as to each class the form and contents
which it may find appropriate and consistent with the pupli:
interest and the protection of investcrs.

Section 19 /I5 U,S.C. 77s/ of the 1833 Act also gives
the Commission general authority to maxe sucn rules and

regulations as may be necessary to carry out the drovisions

o ©thnt 2ct. including rules and regulations governing

(1

registration stziemenis and presrtectuses for various olasse
of securities and issuers.

In view of the sprecial provlems of investment cconpanizss
under. the general pattern of regulation under the 1933 Act,
the Fact that advertisements in newspapers and magacines cof
geraral circulation and on radio and telmmizier arae oren T2

public scrutiny, and the impracticality of advertising in
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these public media by means of the summary prospectus
permitted bj rule U3kha, the Commission is considering
adopting a rule under sections 10(b), 10(c), 10(d), 10(f).
and 19(a) of the 1933 Act that would deal only with brief
advertisements on behalf of investment companies in news-
papers and magazines of general circulation and on radio
or television. The proposed rule would not permit
investment companies to use a new form of written
communication in direct mailings that would supplant the
summary prospectus as presently vermitted. Furthermore,
the proposed rule, like the present newspapér rrospectus

rule, rule 494, would not apply to reprints

-reproductions or detached copies of a permitted advertiserer=.

(A) The information that may be containsd in an
advertisemsnt under the proposed rule.

Xl

Advertisements made pursuznt to the prorosed ruls woull

feas

be limited to informatiocn the substance of which is containel
in = section 10(a) prosvectus. Thais is because secticn 10(%°
permits the Commission only to authorize the use of a

prospectus for the purpose of subsection (b)(1l) of section 5

n2

which ocmits in part or summarizes information in the rrosrz27i
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specified in section 10(aj. Therefore, any information I

an advertisement permitted under section 10(b) must be
limited to information which is in the prospectus specifi=d
in section 10(a). This includes information that is volurtzril
put into the section 10(a) prospectus as well as informatior ,
required to be there. Thus, if a prospectus contains
information on performarce, the rule would permit the
information to ve included in an advertisement. However,

the words used in an advertiéement to convey an idea

would not have to be the exact words fhat were used in

the prosvectus or registration statement to convey the

same idez2, and visual or azdio advertising techniques

could be used to convey information contained in the
statutory prosvectus ever though such technigues are not
themselves part of the section 19(a) prosvectus.

3.) Any acdvertisement mads pursuant To th

i
'
53
O
o]
[0
7]
[N
p;
3

i

under section 10(b) would be sudject to those provisicns
in the securities laws and the rules trareund=» uhizh

deal with false or mislezding statements.



Any advertisement made pursuént to the proposed rule
under section 10(b) would not be excepted from the definiticn <l a
prospectus. It could, therefore, serve as a basis for
rescission or damages under section 12(2) /15 u.s.c, 77L(2)]
of the 1933 Act if it contained a materially untrue statemzn*
or omitted to state a material fact necessary to make ths
statements made, in the light of the circumstances in whicz
they vwere made, not misleading. It might also serve as a
vasis for action under section 17(a) [is U.s.C. 77Q(ai7.cf
the i933 Act or section 10(b) of the Securities Exchange AcS
of 193% /15 U.S.C. 78a et seq./ ard rule 10b-5 /I7 CFR 240,10%-37
thereunder.

Section 17(a) of the 1933 Act makes it unlawful, in ti=2

offer or sale of 2 securiiy by jurisdictional means, among

other things, to obtain money or vroverty by means of any

o

untrue statement of a material fact or any omission to state
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material fact necessary in order to make the statements made,
in the light of the circumstances under which they were made,
not misleading.

Rule 10b-5 under the Securities Exchange Act of 193k =maze:
it unlawful, in connection with the purchase or sale of ar]
security, for any person by the use of jurisdictional means,
among other things, to make any untrue statement of a materizl
Tact or omit to state & mgterial fact necessary in order to
mave statements made, in the light of the circumstances u=nisr

which they were made, not misleading.

Any advertisement would also be "sales literature" as

that term is used in the "Statement Of Folicy" (as Amended

Jlovemper 5, 1957) Investment Jompany Act Release Ho. 2621 zani,

Ay mm S e

thus, sutjact to the policy stated therein as to what constitll

tn
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(C.) Advertisements under the proposed rule are limited

to 600 words, excluding required legends, and

charts-and graphs.

To preserve the section 10(a) prospectus as the
primary selling document, it is desirable that the
length of advertisements be limited since they might
otherwise tend to cause investors to regard the éection
10(2) prospectus as superfluous. While advertisements
should not be so long as to cause this to happen, taz;
should be long enough to provide whatever information
is necessary to prevent the information that is

contained from being misleading.
Consideration was given to the idea that it would te

sufficient to require that an advertisement under any new
rule, like an advertisement under rule 13k, merely be "briaf,"

LR N

While there is merit in this approach, in that iz rermi

[Z7]

Tlexibility, there are serious objections to it. First, even
though rule 134 permits advertisements which contain onix

. .
-ty g L alent bl
zralueantly

articoular clasgses of information. nuestions hove

3

arisen as to whether adve tisaments purportedly under e 134
satisfy the requirement of the rule that they be brier.
Questions concerning the meaning of the word "brief" would

be even more likely under a rule which would permit any

information in the registration statement to be included in
an advertisement. Second. many questions of interpretation
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under a new rule are likely to arise and it would appear
desirable to use objective, definite criteria, if feasible.
Third, a rule should be precise enocugh to provide guidance
and, thus, Justify enforcement. For these reasons, the

propdsed rule contains precise limits on length. -

The proposed limit is on the number of words that mey
be contained in an advertisement under the rule., Other
limits may be as efficient as a word limit and, perhaps,

more practical. The Commission invites suggestions in this rzzzrd.

In fixing the word limitation, a limit was socught
that would rnot be so long as to cause investors to

regard a statutory prospectus as superfluous and

yet be long enough to permit any information to be presentel
that would be necessary to prevent other information statecd
from peing misleading. The length of randomly selected
advertisements on the financial pages of newspapers and

Nt

i

magazines was also considerec. These conzideration
led to the prorosal of a word limit of 600 words, excluding

required legends, and charts and graphs.
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The question.of whether it would be sufficient to linmit
a permitted advertisement to "about" 600 words was also
examined. Although such a requirement would provide a degree
of flexibility, it would lead to interpretative questions
and probably result in some other absolute figure such as
650 or 699 becoming the limit. Thus, the proposal contains

an absolute limit.

To deal with questions that may arise as to what
constitutes a "word" or "one advertisement” for purposes
of the 600 word liﬁitation, the proposed rule provides (1)
that a word shall include any avoreviation, contraction,
or other shortened reoresentation of a word, or a nuzter
consisting of one or more digits (2) words joined by a
nyphen shall be counted as separate words, and (3) advertise:e:té
presented in a manner likely to cause their contents to te
integrated cumulatively shall be considered as one advertiserment,
out television or radio commercials spaced more than crne-nzl”

hour apart, or on different stations or channels, or advertise-

ments in separate publications shall not be considered as one
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advertisement. To illustrate this latter point, if two
different advertisements for the same investment company
appeared on the same page or successive pages of a newsparper,
this would be a factor that would probably cause them to be
regarded as one advertisement for purposes of the rules., However,
if they were identical advertisements, they would be
regarded as separate advertisements for purposes of tne
rule,

(D.) The proposed rule requires any advertisement under

+he rule to state from whom a section 10(a) pro-

11

. spectus containing more complete infermation rmas
obtained and that an investor sheould read thaz
prospectus carefully before 1nvest-h_.

The 1933 Act intended the statutory prospectus o oo Lo
primary selling docﬁment. Nevertheless, an investor can

purchase a security which he learns about from an advertisement

= I S, g .a ~ R
or 2 salesman pefore recel '_l‘. a ST3ATULOr, TYrC3TeCTus.
=] v & =

Therefore, to preserve the ;tatutory prosvectus as the prizary

selling docurment while liberalizing what may te includal in =&

PRSRCIOE ]

vertising, it is necessary that the advertisement itsell staxe
fyar Whom a section 10{(a) prospectus may te obtained, tiat

such prospectus contains more complete information than

contalined in Ul auverllogtieiliv, ana VW

Tyemd ey TN
VIR, i ZIUW 2L U0L

read the statutory prospectus carefully before investing

g
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The proposed rule requires that this statement be

It does not specify the size, or type face

to be used. .

has been filed),

the statement required by rule U433(b) under the 1933 Act. _

(E.) The proposed rule requires any advertisement under

the rule used prior to the effectiveness of a

registration statement to carry the legend reguires

by rule %:33(b) /I7 CFR 230.433(b}/, but does not

s
tne

require advertisements under the rule to carry
legend required in all prospectuses by rule 425

/17 CFR 230.4257,

(20
7]
o
n
D
(o N
'd
3
‘ 1,
QO
21
ct
o]
(1]

I an adver<isement
stration statement (but a27ter the registxziion siatemznt
the advertisement must contain

/

—/

Rule 433(v) requires the outside front cover page of 2
prospectus used prior to the effective datzs of a regis-
traticn statement to contain the following statsment.

"A registration statement relating to these securities
has been filed with the urities and Zxchange Commiszsiz:
but has not yet become ive. Inforrmation containad
herein is subject to ¢ amancément., These
securities mny not be so T offers to buy te
accepted prior to the time the registration statement
becomes effective. This prospectus shall not constiivsa
an offer to sell or the solicitation of an offer to

buy nor shall there be any sales of these securities in
any State in which such offer, solicitation or sals would
be unlawiful prior to registration or aual;flcat'ﬂn under
the securities laws of any such state."




However, it does not seem necessary that advertisements under

the rule also carry the legend required in all prospectuses

by rule 425, /
(F.) An advertisement made pursuant to the proposed rule

is not required to be filed as part of a registration
statement, but is required to be filed with the
Commission shortly after use.

Section 10(b) provides that a prospectus permitted thers-
under shall, except to the extent the Commission by rules cr
regulations deemed necessary or appropriate in the public
interest or for the protection of investors otherwise proviiz:z,
be filed as part of the registration statement but shall ncs
be deemed a part of such registration statement for the purpoées

of section 11 /I5 U,s.C. 77Y. _/

_/ FEule 425 requires that the following legend be set fouix
on the front page of any prospectus:

"These securities have not been approved or disapproval
by the Securities and Exchange Commission nor nas the
Commission passed upon the accuracy or adequacy of thi
prospectus. Any representation to the contrary is 2
eriminal cfZense.”

tn

/ Section 11(a}, gererally, makes directors, professionals.
underwriters, etc. liable to purchasers of securities in
vase a part of a registration statement for which they a2
responsible, when such part became effective, contaired an
untrue statement of a material fact or omitted to stals o
material fact reguired to be stated thereln or necessary TQ

] ~

- 4. adem + - RV =3 3 RS I .. B -
mase tho statements nndo TH2YCIn N mIoL SR S
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If an advertisement under the proposed rule was required
to be filed as part of a registration statement, the effect
would be to require pre-clearance by the staff of any -
advertisement made pursuant to the rule. This would impede
the adver?ising process and, for the following reasons, it
is not considered necessary.

(1) The proposed rule would require that any

advertisement made pursuant to the proposed rule

be filed with the Commission not later than the

first day the Commission is open for business

.following the day such advertisement is Tirst

used, so that the staff can monitor such uée at

least on a random basis._ / This would enable

the Commission to exercise the power given to it by

section 10(b) to prevent or suspend the use of an

advertisement pursuant to a rule under the section

if it has reason to telieve that the advertisement

includes any untrue statement of a material fact

or omits to state any material fact required

to be stated therein or necessary to make the

/ Radio broadcasts are permitted to be filed in the for: of
scripts and television broadcasts are permitted to be Tiled
in the form of scripts and story boards.
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statements therein, in the light of the circumstance:
under which such advertisement is, or is to be,
used, not misleading.
(2) Advertisements under the rule would be limited
to information the substance of which must be included
in a registration statement. Thus, while an advertisemert
itself would not be a basis for liability under section
11 of the 1933 Act, the substance of any information
in the advertisement would have had to have been in the
regisfration gtatement, which is subject to section 11
when it becomes effective. The substance of any
information included in an investment company advertisamsans
would, therefore, be information with respect to which
directors, accountants, underwriters, or others migii z=
liable to purchasers of the company's securities if
it was false or misleéding and if it was included in
the registration statement when it vecomes effecti--z.
(3) Because the investment company concerned is In
the best position to ¥now whether an advertisement
about the company is misleading and because the company
may be liable if it is, the proposed rule requires
the investment company to file an advertisemenf

made purstent to the ride with the mumizoion,
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g

The company could, of course, delegate the task of £i114
the advertisement to another person such as its underwriter.
Under the proposed rule, therefore, an investment company or
its designated agent would have to approve advertisements
for the company which are made pursuant to the rule.

- Therefore, the Comission proposes to except adverticserents
made pursuant to rule L3hkd from the requirement that they

be filed as part of a registration statement.

Filings under the rule would be accepted as satisfyinsg
the requirement of section 2L(v) /15 U.S.C. 80a-24(b)/ of tre
19L0 Act which makes it unlawful for certain investment c:oxz-
panies, i,e., open-end companiss, unit invesiment trusts, z2ni

face amount certificate companies, or their underwriters, I

13
O
[}
[}

&
1]
(1)
(9]
&
|<lc
ct

<
O
H
-l
£
'l
(9]
H
6
$
(8]
HRY

commection with a public offerin
a campanry is the issuer, fto maxe use of the mails or other
instrumentalities of interstate commerce to transmit advertiszs-
ments and other :zalss literature addressed to or intandzd Jox
distribution to prospective investors unlezs Lhree copies n7:
cveen filed with the Commission or are filed with the Commissicn
within ten days thereafter. In cther words, durlicate f£ilinzs

o —— - S

would not be required.
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III. Interplay of the proposed rule and rule 13k.
Although the simultaneous existence of rule 134 in its
exﬁanded form and a new rule under section 10(b) would intrciuce
an additional complexity, the Carmission does not propose tc rzvcke’
rule 134 inits expandéd form as it applies to investment
campanies. Some persons might choosé to rely on rule

134 for the following reasons: (1) the

- -

jnformation contained in an advertisement vermitted by tns nzw

P
-

rule would be limited to information inclucded in a section 17 &

amzns yndar rual2 1L is noT

troszectus, whils an advertl

{n

so limited, (2) an advertisement under the

new rule, unlike an advertisement pursuant to rule 134, weull

be a prospectus subject to the provisions of section 12(2:;

of the 1533 Act, and (3) the Commission couid by its own ordar

221t the use of an advertisemant made under thz gropossl i3
if the ruls was not complied with or if it celievad thet iz

Tt is possible thai certain advertisements may compli witi:
the provisions of rule 13k and not with the provisions of tke
new rule. other advertisements may comply with the provisions

T . o .aiiia A )
27 tho onaw rule and not orith arn 1 2L Aamd neme Ay samavs e
- = - ——— -—— . AL te La-e - - v - N oemw N s e e s

may ccmply with both.
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When compliance of an advertisement with the provisicaz
of rule 134 is in doubt, it is expected that the advertisemes:

-b -

would be filed pursuant to the new rule so long as it complizi

with the provisions of that fule. Filing under the new rule
would not, however, be deemed a waiver of any claim that t=s
advertisement also satisfies the provisions of rule 13k.

It would, ordinarily, not be necessary to determine whether
any advertisement complied with both the new rule and

rule 134, Compliance with one or the other would be suiliziznz

to permit the advertisement.

Tv. Proposed Amendment to Rule 13k.
Prior to 1972, rule 134, the "tombstone rule", permitisd
inclusion of the name of the issuer, the Zull title of the
security, the amcunt being offered and a briel description 27
the general tyve of business of the issuer limited in the cz:=2

of an invectment company registered under the 1940 Act to

certain srecified information.

sfter liveralizing amendments in 1972, tae rule vas
Airther amended in 1974 to permit additional information
with resvect to wu oven-endé luvestment comneasy whosae
registration statement under the 1933 Act is effective
and whose securities are the subject of a continuous

offering pursuant to such registratiqn statement.
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In 1975, the rule was amended again to make use of the
expanded investment company advertisement permissible for ary

investment company issuing redeemable securities whose recis-

tration statement under the 1933 Act is effective.

Prior to the 1974 amendment some advertisements of invess-
‘ment companies, with and without effective registration state-
ment, described the company's objecfives and policies in the
course of indicating whether in the selection of investments
emphasis was placed upon income or growth characteristics.

Under the present rule, such a description can be
used only in an advertiseient o an investmant company I1ssiing
recdespabie securities which has an effective registraticn
statement. The amendments, therefore, may be deemed %o

prohibit pre-effective advertising that was permissible prier

w

t¢ the amendments. This, however, was not the intent of thcs
amendments.

The bcmmission, ras, theralore, racconsiderzd the gussiion
of wheat

» The exzanlisd tomtstone spnculd ve resiricted o

investment companies issuing radea=mavle sscuritiss whi

(@]
193

efrective 1933 Act registration statements and oroposes to

amend rul= 134 so as to permit the use of the sxpanded

tombstone advertisement during the so-callsl waiting period:
.
~

I.e., vile vire vetween the JIlling o a registration state-

ment and the time the statement becomes effecctive, as
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well as after the registration statement becomes effective.

If, in response to an advertisement made prior to effectivness,

i

an investor requests that a statutory prospectus be sent to iz,

he can be sent a prospectus which meets the requirements of
Rule 1;33.
TEXT OF PROPOSED SULE 43kd %D AMENDED RULZ 13k,

sule 434d as provosed wculd reaé as “ollows:

g230.k34d Advertisement ty an investment company as sziiz-
Iying reguirements of sectilon 10,

fa An advertisement shall be deeme 2 2 Dress
under section 1772 of the Act for the purresz ¢

I

. JSSRNN o
section 5S¢t 1 o T2 Aet i

e
LN
-

1} it is with resrect to an investmant comzz-:-
registered under the Investment Company :ic
of 1GLC waich n2s Ffiled 2 rezistration
statement Tor its securitiazs under the AcT,

(2) it appears in a newspapar or magazine of
general circulzation or on radio or tele-

rision,
{3) it contains orly informaticn the sucstarcs
of which is inz2lud2d in tne sesction 12:iz2'

d s
prospectus,

(&) it states, :cnsp-c wously, “rom wiom a Dpro-
spectus co taining more complete intormat

- may be obtained and that an investor show.é
- read that prospecius carefully belore iwvessins.

(5} it is limited o not more +ion L0 words.
excludineg required legends, and charts ard

(G). it contains the st“t;ment required by
section 230.433(b) when uced pricr to
effectiveness of the registration statement.



(b)

()
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&n advertisement rade pursuant to subparagrarh (a
of this section need not contain the statement recuired
by section 230.425. :

An advertisement made pursuant to subparagraph fz.
of this section need not bve filed as part of the r=-
gistration statement filed under the Act, but thres
copies of any such advertisement, including a recorilng
or transcript of any radio broadcast and recording or
transcript and story board of any television

broadcast shall be Tiled with the Commission under
this section oy the investment companv copcerpsi nct
jater than the end of the first rtusiness aay t;?
Commission is open following the day the adver.—s=-
ment first appears, and any such adverti§ements_
be subject to the suspension powers of the Comz=:

under section 10(b) of the Act.

A
ation cf 2 wword, 31 numoer
more digits shall be counted as ons word
words joined by a nyphen shall o= counte
words. Further, for purposes ¢l thiz secti
tigements presanted in a2 manner

L R

ively shall

contents o be inTagrated cumulsas 2 fQon-
sidered as one a2dvertisement. put Television cr @z&id

commercials spaced more than one-nalf nour agar. <&
on different stations or chanrn=lz or advertizamsiz
in separate publications shall b2 2onsiie
as one advertisement.

In so far as is relevant here, rule 13L . ag amendel,

would rzad

brackets.

[o7)

a3 “allows with the material to be deleted in

§230.134 Communications not deemed a prospectus.
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The term "prospectus" as defined in section
2(10) of the act shall not include a notice, circular,
advertizement, letter, or other communication publizies
or transmitted to any perzon after a registration ctate-
ment has been filed if it contains only the statomeni:z
required or permitted to be included therein by the
follcvwing provisions of this section:

(a) Such communications may in?lude any one-o? =3c3
' of the following items of information, Jhica
- S P

weed not fcilow the numericzl seguence Oi Ti-o

sarazgrapk.

* * *

-

—

= general IyT
limited to to

(3) A brief indication of tn
business of the issuer,
following:

[1 U]

(iii} In the case of 2= investmen: comTELT

‘registered undsr %ne Invesimen:s
Company Act of 15470, the conpani's
classificaticn =zrn?

under the Act . . . any grapaiz
design or device or an attantionm-
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All interested persons are invited to submit their vi=zu:
and comments on thg proposed rule and the rroposed amendmer?t
in triplicate to George A. Fitzsimmons, Secretary, Securitiz:
and Exchange Commission, Washington, D.C. 20549 on or vefzrs
. All such communications zhcull
fer to File lo. §7- and will be availazle for public

inspection.
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