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Discussion Paper: OQuestionable Foreign Payments

Introduction:

The Administration urgently needs to establish its
general policy on the issue ofrquestionable,foreign_
payments and its specific program to implement that
poiicy.'.Decisions 5£¢"ﬁe¢aea as to (i):what new domestic
legisiation,ﬂif any) the‘Administration'miil prOpose or
vsupport; (2) the substance of an 1nternat10nal agreement
on 1111c1t payments that the United States can accept and
how much polltlcal effort will be made to achleve such |
agreement, and (3) the steps the Department should take
to enllst the cooperatlon of foreign governments 1n deallng
w1th the 1111c1t payments problem. A
. Senator Proxmlre has scheduled hearlngs for March 16
on S 305, the "Forelgn Corrupt P1act1ces Act of 1977J.
and he reportedly expects to report the blll to the Senate
in early Aprll.v Secretary Blumenthal w1ll testlfy. |
The Admlnlstratlon needs to have a pos1tlon on that bill
by that date. - '

The ECOSOC‘Working_Group on tHeProblem of Corrupt
Practices meets March_28 to elahorate an international
‘agreement on illicit payments and/or alternative

recommendations. By that date -- and preferably by
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March 16 -~ the Administration should take a position
on.this exercise.

. Backgronnd:

SEC and Congressional_investigatiOns over the last
1two"years haye_disclosed_questionable_foreign payments
by'more than 200'ﬁ>é Tenterprises. ‘These disclosures

: have shocked 1nternat10nal publlc oplnlon, ‘caused serlous

~pollt1ca1 problems for a number of frlendly forelgn :

4governments, and damaged public confidence in free

enterprlse and establlshed 1nst1tutlons.
In response, Congress enacted new 1eglslatlon Wthh B

:(a) made forelgn brlbes taxable as U S. 1ncome, and (b)

v’required,the reporting of fees, commissions and poiitical

contribntions made'in connection'With“thé”Sale*of defense

~_art1cles and serv1ces for forelgn armed forces.' The

..State Department 1ssued regulatlons 1mp1ement1ng these
.prov1s1ons of the Arms Export Control Act. Other bllls_
‘prov1d1ng for crlmlnallzatlon of forelgn brlbes,

| dlsclosure of questlonable forelgn payments, and 1mproved
*corporate management and accountlng procedures were
proposed by Senator Proxmlre, Pre51dent Ford, and the
;SEC respectlvely. None were enacted 1nto law, but the

- Proxmire crlmlnalizatlon bill passed the Senate 86-0.
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- The SEC now requires issuers to disclose a
broad range of foreign payments that are déemed
fmaterial" under vify general guidelines. Under
proposed,-neu reéulations»proxy statements“ﬁ}ii have
to disclose the involvement of directors and executive
Aofficers in "material“ politicai contrihutions and
Apayments to forelgn off1c1als, dlrect or 1nd1rect,
other than to- satlsfy lawful obllgatlons. T : -

The Senate also adopted unanimously _é__,#éso}nti.on, .

«(S. Rés; 265)'6ai1ing upon the ExecutiVe'Branch to :
negotlate 1n the MTN and other 1nternat10nal fora a
blndlng 1nternatlonal agreement w1th sanctlons to control
1111c1t payments 1n 1nternatlonal trade.- Subsequently,_

the Unlted States persuaded the UN- Economlc and Social

'Counc11 (ECOSOCS to establlsh an Ad’ Hoc Intergovernmental

«Worklng Group on Corrupt Practlces to elaborate the #
p0551b1e scope” and contents of an- agreement to combat
.1111crt payments. The Worklng Group 1s to report to

ECOSOC this July.:
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B The U S has proposed an lnternatlonal

agreement based on (1) enforcement of host country
criminal laws; (2) uniform provisions for disclosure of
fpayments to forelgn off1c1a1s and agents fees made in
connectlon w1th Government procurement in 1nternat3onal

trade or to 1nf1uence other OfflClal acts of forelqn

off1c1als of commerc1al 1nterest to forelgn investors;

and (3) 1nternatlonal cooperatlon by exchange of 1nfor—

matlon and 3ud1c1al a551stance 1n the enforcement of the

above laws.

Progress towards agreement has been slow as the

'developlng countries have not been ready to begln sub—

stantlve negotlatlons. The developed countrles appear

‘ .open to an 1nternatlona1 agreement but have strong

.objectlons to adoptlng new: natlonal 1eglslatlon such as
:the U. S proposals for unlform dlsclosure laws. The
next, and crltlcal, meetlng of the ECOSOC Worklng Group
1s scheduled~for March 28-Apr11 8; There may be one
"addltlonal meetlng before the Worklng Group makes 1ts
final report to ECOSOC thls July but none is presently

" scheduled.. At-thls_polnt, it is unreallstlc to expect

" . to conclude a treaty'inzl977, but we must begln sub-
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stantive work at the March 28 meeting and make enough
progress to persuade ECOSOC to continue the Working
Group‘or to recommend convening a diplomatic conference.
There are cleér linkages between our position on
" domestic leglslatlon and, our pos1t10n on an 1nternat10nal
'agreement, and the decisions on both are best made
together; .Accordingly, _the options discuSsedbbelow
1nc1ude both domestlc 1eg1slatlon and ‘an 1nternatlona1

agreement.

The Proxmlre blll's Tltle I, whlch deals with
illlClt payments abroad has two parts. Flrst, 1t
‘;would requlre flrms regulated by the SEC to establlsh
;1mproved accountlng procedures and management controls,
“and would prohlblt falsification of“accountlng records
d"and false statements ‘to audltors. "-Second =- and of
.much greater ‘concern to the Department - 1t would S -
:make it a crlmlnal offense to use the malls or other. |
'1nstrumentallt1es of U.S. commerce to-brlbe a forelgn
' official in order t0’obtain bnsineSS~or to influence
leglslatlon or regnlatlons of the off1c1al ] government.
_Tltle II of the blll would prov1de for notlflcatlon o
of ownershlp of certain levels of equlty shares reglstered
' w1th the SEC. | -_
The Department should have no problem Supportlng

the accounting rules in Title I. The options discussed
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below relate to the more difficult’problem of

criminalization or disclosure of foreign payments.

¢

~Options: - -

l. :Concentrate on international action and

. vigorous enforcement of existing legislation and regula-

tory programs. Support the SEC préposals inciuded in the

Proxmire bill requiring corporate management controls and

prohibiting false statements to auditors. Oppose criminal-

ization at this time. ™

"Pros

-- No new legislation is necessary at this time

since vigorous SEC and IRS enforcement programs

under existing law and the new tax legislation,

and'the{reporting'requiréméﬁté of the Arms Export

Confrol'Acf}nﬁévefhéa a significant @eterrént“ o
-effect. | K '_ ':- _ : ;._:,'

== "The proposed new SEC regu;afion;; if édopted,
will further deter-questionabie foreiéﬁ éayméﬁts‘
by_U}S.lfirms; | L |

-- The U.S. could continue to seek international
agreement on broader disclosure while preserving
flexibility to negotiate élcompromise which might
fali short of public disclosure or criminalization

by home countries.
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-- Would minimize damage to U.S. trade and foreign
relations which might result from further unilateral
measures.

Cons

.== Further steps are urgently,needed to restore
public confidence in U.S. business and other
institutions. | - “_':-;:Ta | |
---ffbspeéfs for an early conclusion of an
effective international agreement are_uncertain;‘ 
-~ Such a.positidﬁ'woﬁld meetnﬁiﬁh stfong éppbéition 
i£ Coh§r§§s} - . SR o
—== The Ca;tef Ad&ini§££ation'é§ﬁld be‘aéquséamof'_
beiﬁg weaker thaﬁ the Ford Administration‘on_this-g_

issue.

'2r::Suppor£'the Proxmire bill as modified to clarify_

-

‘and narrow the crimihhlfptdvisions., The U.S. would -~ -

.éddrhome country criﬁinélization to. its preséntvpropcsals

".for an internationai‘agreement on'illicit\payments.
, bros , _ L _ i

-~ Represents a:direét andtfﬁfceful statement by

the Administrationfon corporate corruptioﬁ.‘

5-‘Would,satisfy_Proxﬁire and many -- but not all --

proponents of unilateral action.
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-=- Would satisfy LDC demands for the hode
countries to take action against MNCs.

-— Would aveoid the administrative burdens of
disclosure for business and government.qw

. == Would avoid competitive dlsadvantages of
unllateral disclosure of agents fees.

- Mutual a551stance would enhance the enforcee'
ablllty-of criminal legislation. o

Cons

== Would be moreﬂdifficult ﬁhan;dlsclosurelﬁod:v'“
enforce. - N

-- U.S. crlmlnal 1nvestlgatlon of brlbery of forelgn
off1c1als could lead to serlous dlplomatlc problems._
L Crlmlnallzatlon is strongly opposed by 1nfluent1a1 .
. bar. and bu51ness groups. |

-

— Internatlonally, developed countrles woﬁld be -
opposed to such-a move (although it is not clear
whether their opp051t10n would be any greater than
‘exists’toward;disolosufe);... “ ) |

-— Would.require a fﬁndameptal shift in‘our ECOSOC -

negotiation strategy.
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Possible variation on Option 2:

2. The U.S. might adopt a criminal approach

but make it effectige only with respect to countries

with which it has entered into an agreement on mutual

enforcement assistance and/or home country criminalization.

 44:Thisiwouid;enéﬁ;é:ﬁhét thé 1aw.is §pplic$b1éw
ohly'wheré it can be enforced and whéré'diplomaﬁic
}mprobiems-will beJ@inimizgd.ujliin
::7£fThé ¢phcé§t;of:ébﬁtingentjériminaI jﬁxisdic;ion.
' is novel, couldvbe difficult §o sell td'Congxgss,'

'andlmay be_seén~as inappropriate.
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3. Legislation requiring disclosure of certain

foreign payments. I T

Pros

¢

-- Disclosure’is a more effective deterrent

than criminalization. o
--iﬁasier to.enforce by criminal penaities’sinoep
it would not be necessary to prove the purpose
.of a payment whlch is not reported _
~= Would extend SEC type dlsclosure to flrms not
regulated_bymthem§EC1;epd would estab11sh dlsclosure
requirements whioh'are more speoific‘then those of.
the SEC. -

--"Appears to be more acceptable>than:crimihalizetion
~ t&-large segments of the bdsineSS‘and legal .
_commgnities.p ‘_ S
" —— If-we‘couldvreach interhational'agreement'onwfp

this approech, it would afford the greatest

protection for U.S. 1nterests since it would be

"easier to monitor'performance of treatyv' -

obiigations té'coﬁpéi disclosure than to verify

enforcement of criminel laws.

Cons

- FOuna iittie.support in*Cohgress lsst year.

L4

_CONFIDENTIAL




DECLASSIFIED
Authority WND 3§l

| By ¥) NARA Date 121511

CONFIDENTIAL

- 11 -

-- Both developed countries and LDCs oppose

- the public disclosure approach we have pressed

internationally.

-- Would repr:sent a major reporting bgr@en and
_“cbﬁld;not be administered without avmajof' .
bureaucratic structure.

-~ Makes more difficult any f£allback from the public
diééldsﬁféuposition.we havéﬂtakea internéﬁiqﬂaily' .w

in order to obtain an agreement.
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