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-For forty-five years the Gummiésien has administered a set

_ of statutes based in large part upon the concept of full disclosure
as a regulatory scheme for dealings in securities. Fundamentally.
it 15 clear that no one coculd prudently purchase a security, which
is only a piece of paper, unless information akbout the issuer was
available. The certificate for a 51.00 stock locks Jjust like a
cartificate for a $100.00 stock. Efficient allccation of capital
is believed to be furthered if investors are able to make informed
decisions in chocosing between the numercus altemmative investrents
available to them.

In view of the basic rmeed for information, it will be provided
in some way or ancther. BRut the Congress decided that simply
allowing companies to disclose whatever they chose to disclose, and
to not disclose whatever they preferred to sween under the rug,
subjected investors to undue risk, undermined investor confidence
in the narkets, and led to inefficient allocations of capital.
Consequently, a government mandated disclosure systen was thought to
te needed in order to obtain rore conplete and balanced disclosure
and to strengthen the integriky of the orocess.

Debate as to the soundness of this decision has waxed and waned
across the years. It was very owch on the agenda of the hdvisory
Cormittes on Corporate Disclosure, That eninent yroup concluded in its
report to the Commission of iloverber 3, 1977, that "the disclosure

sysken estanlished by Congress in the Securities Act of 19323 and

e Jecurities and Cxchange Cormission, as a natter of policy, disclains
responsibility for any wurivate publication or speech by any of its

perers or enployees.  The vieus expreszsed herein are iy own and do not
necessarily reflect the views of the Corission or of my fellor Comissioners.
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the Securities Exchange Act of 1934, as irplenented and developed
by the Securitiss and Exchange Comission since its coreation in
1934, is sound and does not need radical veform or remowation.” 1/
This is a very nice endorsement. It is alse one I kelieve
most people, but certainly not all, would generally agree with.
That conclusion, of course, does not mean that the existing systen
is perfect. Indeed, the Comittee itself proposed significant
changes. e live in a changing world and the disclosure system must
respond to these developments. I recognize, however, that these
changes also make your lives more difficult. Indeed, in response
to a recent Cormission release exploring the revision of an annual
report form, the 1N-¥%, one comentator weary with changing requirenents,
stated that what he thought was the best thing the Commission
oould do in that area was to announce that it would make nmo further
changes at all for a period of at lsast five more years.
I wish we could afford to follow this appealing advice but I
am afraid that we cannot. Consequently, the Comission and its
staff have been working on new approaches to sone areas of disclosure
policy which will be of interest to you. There are several reasons
for this activity. First, as I noted the Advisory Comittes supports

several significant changes in the Cormission's rules, procedures, and

1/  Teport of the Advisory Cormittee on Corporate Disclusure to
the Securities and ixchange Cormission, House Tofmittec on
Interstate and Forsign Comerce, 15th Cong., 1st bess,
Comittes Primt 95-20, low. 3, 1977,
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and approaches bto disclosure matters. Seccndly, in this age of
regulatory reform, increasing attention has been placed upon the
cost of yovermmental requirements, particularly as they affect
grall business, and this is an area we need to address. Finally,
perhaps it is a national habit of oind to believe that almost
anything can be improved if approached carefully and pragmatically.

Let me mention sawe of the approaches we have in mind.

Separate Channels of Corrunication

In a recent speech 2/ Chairman Williams pointed cut that
currently there are two separate channels of corporate comunica-
tions. The first is betmeen the commany and the 3EC; the second
is Letween a company and its sharsholders. The channel to the
S5EC [(10-K's and other forrmal £ilings) has the advantage of com
pleteness and careful preparation in light of the liabilities
and tne review process invelved. lowever, the style is a bit
forbidding and, although apparently of use to financial analysts,
it is not appealing reading for the public.

Zomnunications to sharehelders through press releases and annual
and quarterly reports, on the other hangd, are effective in reaching
the general wblic. Thase docunents, houever, have heen agoused of
painting toco rosy a picture rather than giving a halanced sot of

disclasures.

27 Mddress of Haro.d (Lo Liilliams, Chairman, SCZ2, before the
Tational Imvvestor Melztions IngRikote, “larci, 1079,
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Ideally, the two streams could be merged into one, preserving,
a5 has been said, the style of the annual report with the contents
of the 10-K,

Last year the Cormission issued a release calling for comments
on the Advisory Committee’s proposed Form 10-XK, a proposal which
in part was designed to address these issues. thile there was
a generally favorable response, there was no concensus on method,
Ome thing was clear, and that was that companies would not
veloome the idea of the SEC's imposing rigid requirements regarding
the dialogue between companies and their shareholders in the
anmal report.

Perhaps there are swethods of reconciling the two channels of
cormunication short of mandatory reguirements. For example, should
the l~K be made capable of & freer form of response, and if sone
informaticn which is either immarerial or of relsvance only to
analysts could be either deleted or reduced to exhibits, many
would believe a trend toward combining the 1N-K and annwal report
would epmerge. It is a concept we are exploring.

Another exanple is that of projections of forward-looking infor-
mation. Here there has been active informal comaunication of
projections to selected recipients. WVirtually never have these
projections been conmmicated to all investors in Formal Comission
filimgs. In part, this is attributabhle to nast Zomnission attitudes

which {discouraved their incluesion.
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Az rost of you koow, the Cormission has changed its view,
Last Novenber, the Cormission issued a statement encourading companies
to disclose forward-locking information and adopted a set of very flexible
guldes for the disclosure of this information in Comission filinas.
&b that time,; the Comission also proposed for corment alternative
versions of a safe-harbor rule for disclosure of forward-looking
Information, as recommended by the Advisory Comittees. Owing in
large part to the many thoughtful and detailed cowment letters received,
the final rule, vhich was issued just this week, reflects what we
hope to be an effective accommodation of informational needs of
investors with the potential burden faced hy companies in comunicating
this information. The rule has been expanded from the proposed fomat
to cover a wider variety of information than the customary "bottom
Line” numers found in earnings projections. The rule now oovers
statements of plans and oujectives and explanatory narrative staterents
in discussions and analyses of earninus staterents., Ve hope that
this will encourage those companies choosing to disclose forward-looking
information to present a better discussion and explanation of
anticipated performance.

In additicn, the coverage of the safe-harbor rule has een Linked
t2 inclusion of statements in documents Eiled with the Corevlssion ov
in annual rveports to shareholders. This provision is intended to
encalrane the Adisserination of this important information to all
investors, rather than the selective disclosure that is often the

the current oractice,
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When the Commission undertook the task of encouraging the
voluntatry disclosure of forward-looking information, it recogmized
that this departure from past practice would entail some risk.

The safe-harbkor rule is a response to the concerns that have been
expressed as a result of the earlier prohibitions and the specter
of liability under the securities laws. We need yvour

oooperation in our attenpt to integrate forward-looking informsticn
into a rore effective disclosure system and I encourage you to join

us in our efforts.

Integration of the 1933 and 1934 Acts

Hoet of yvou are familiar with the discussions of recent years
surrounding the integration of the continuous disclosure systen
movided under the 1934 Act with the requirements on securities
offerings provided by the Securities Act of 1933, This was a
focal point of the "Wheat Report” of the late sixties and is
currently evidenced in the approach taken by the proposed American
Law Institute Federal Securities Code.

This appreach takes into account the fact that registrants
are reporting publicly a great deal of information on a regular
masis. In many cases, analysts are digesting this information
in such a fashion that the market price of securities can well
reflect such information. Therefore, less information need be

orovided in the context of distributions.
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In its adoption of short form registration statements such
as Forme -7 and 5-14, the Camissicn has taken steps in this
direction. As you know, the Cormission recently expanded the
availability of Form 5=-16 to primary securities offerings directly
to the pablic by certain igsuers and their subsidiaries. One goal
of this process is to shorten the time spent in registration with
the 5DC. This goal appesars as if it is being met. A recent survey
of akout 50 5-16 filings shows that a mejority of these filings
were in registration with the ZEC less than 10 days.

We are reviewing these filings and further considering the
types of company that should e allowed to ukilize the form.
tle are also studying some difficult cuestions assoclated with
its usage, such as underwriter’s liability for underlying documents
and the liability of officers and directors for information
disseninated in a system of continuous disclosure. We are seeking

to refine and expand the concept of an integrated disclosure system.

Staff Review

I alluded earlier to the review process whereby the staff, and
at tires the Coomissicn, considers the ademacy of disclosure Jocurents.

I should note that we regar:d that examination as an important

safequard.
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4t the same time, our resources at the Commission are being
taxed to the fullest: our budget is not expanding to Keep pace
with the nueber of £1lings being made. There is & neeod to focus
staff time on the rore productive activities. Time would
be bast scent in the review of more novel and difficult areas,
rather than on rmore routine filings.

A8 a conseguence, the staff of the Division of Corporation
Finance 1s actively working on reducing or even eliminating staff
review of filings such as those on Form 5-8. Ore approach night be
to have post—effective amendments on that Form to "go effective”
avtomatically, reserving the possibility of stop order proceedings
for egregious cases. Other technigues will be explored as well.

inother possible approach to achleving our goal of using
staff time in the rost efficlent manner is industey specialization.
The [Mvision of Corporation Finance 15 considering a realignrment
of its reviewing staff Ly irdustry groups. It is anticipated
that this would result in better and morve efficient review by staff
professionals Wwho are atbtured to the cperaticns and trends of a
particular type of registrant. As a result of branch specialization,
familiarity with the tyoes of disclosure most significant to a
narticulay industry would improve the efficiency of the review systen
for the staff and registrants, and also result in nore neaningful
dizclosure to investors. A correlative of industry specialization

iz the develcoprent of disclosure guidelines geared ta particular
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industries, such as those for electric and gas utility corpanies
that were proposed for corment this week. As many of you are well
aware, the reguirenents of some of the Camission's more general
disclosure formes often call for information or presentations that
may not be suitable for a company engaged im a particular industry.
Specialized disclosura guidelines that can be used to satisfy
some of these general requirements, such as business descriptions,
should also result in easier oompliamce by registrants, more efficient

review by the staff, and improved disclosure ko investors.

Special Situwations

There are certain special situations in which the Commission
finds it necessary to provide more explicit guidance. This may
arise because of the special significance of an event to shareholders,
difficulties encountered in the review process, or a sitvation where
the interests of controlling persons may conflict with those of public
shareholders. Going private transactions illustrate a situvation
in which all of these factors are present.

Because of the risk of overveaching to which unaffiliated
security holders are éxposed in these transactions, the Commission,
in lovenpber, 1977, published for coment Rule 13e-3 and Schedule
13E-3. "hat Rule and Schedule would provide definitions, specific
disclosure and dJdissemination requirements, particular antifraud
provizions and would require that the transaction be fair to un-

affiliated security holders.
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The proposed fairness requirement was vigoroasly attacked
by the comentators on the ground that the Comission does not
have the authority to adopt such a requivement. It was alsao
argued that the Commission should, as a rmatter of policy, refrain
from imposing a fairness standard because, in the cormentators'
view, substantive regulation of corporate affairs is a subject far
state and not federal cognizance and because the staff is not
equinped to make determinations of fairness.

The subject is very difficult but it is not dzad, as =ome
Peomle may have hoped. By the end of July the Comission will
consider the staff's recomendations for final rules with respect
to going private transactions. I do mot kmow what will come out,
but I suspect that mere emphasis nay be placed upon particularized

disclosure as well as antifraud provisions.

Small Business

The Commission has recently yiven special attention to the
effects of its requirements on small business.

Im Narch 1978, the Comission announced a broad scale re—
eramination of the impact of its regqulation on small Lusincsses
with an eye koward easing the burden vwherever possible consistent
with the Commnission's statutory responsibilities. A total of 21
days of hearirgs were held in cities across the country and 4300

pages of testimony were taken. Our re-examination of our requlations
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has resulted in a number of rule amendments and proposals which
we believe are responsive to concerms expressed at these hearings.

The Commission has amended Rule 144 to more than doubls
the amount of restricted securities which may be sold there-
under and to permit sellers to deal directly with a bona fide
narket-naker without engaging a broker. In addition, the
Commission adopted a further anendment to the Rule which would
rermve the volume restrictions entirely--—after a certain
holding period--for persons not in control of the issuer.

The Comtission has also endeawvored to make offerings under
Requlation A and Rule 146 rore useful for small businesses. Thus,
Requlation A was amended to increase the amount of securities
which may be sold thereunder within a2 12-ronth pericd from $500,000
to $1,500,000. Garly indications are that both the nurber and
eize of Regulation A offerings have increased significantly.
The Cormission has also recently approved a release which permits
the use of pre-effective gselling decuments in Regqulation A under-
writings. In additicn to raising the Requlation A ceiling, the
Cormission also amended Rule 146 to permit the use of Regulakion A-
trwe dizelosure to satisfy the Rule's informaticon reguirement
for offerings which do not exceed $1,500,000,

The Corriission hags talien ancther significant step expressly

desicrend to assist small business capital forrmation. e adosted
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a new registration form, called $-18, Because of the limitations
of Regulation A, there was a need for a simplified and less costly
torm for the registered offering of securities by small businesses.
In order to bridge the gap between Regulation & and Fomm $-1, the
Commission’s most elaborate and coskly reqistration form, the Cormission
adopted Porm 5-18 and corresponding amendments to annual report
Form 10=-KE. The sinplified registration and reporting procedures
which Form S-18 reflects were strongly endorsed by the withesses
at the hearings.

Using Form 5-18 and the amendments to Form 10-K, a small
unseasoned issuer may sell up to 55 million in egquity securities
to the public without imrediately incrring the full range of
disclosure and veporting requirements--and the resulting costs.
In addition, to provide some liguidity to early investors and wventure
capitalists, the form also allows them to sell up to 1.5 million
of stock they own in the oompany. We anticipate use of this form
will significantly reduce legal and accounting costs and may enable
siall issuers to keep their local accounting firms when going public
for the first time.

The Comnission is hopeful that Form 5=18 and the other actions
I have sentioned will be of substantial assiskance to small business.

e recognize, however, that the nroblems of small business under



=13~
the securities laws deserve further and long range attention.
Because of the requrring and pervasive nature of many of these

problems, the Commission has established the Office of Small Pusiness

Policy within the Division of Corporation Finance. Hary Beach,
the staff director of the Advisory Committee and currently an
Associate Director in the Division of Corporation Finance, heads
up the new Gffice.

Ag its first priority. the Office of Smzll Business Policy
is considering the development of a special exemptive rule for
small husinesses as an alternative to Rule 146, One possible
altertiative is suggested by the proposed Federal Securities Code.

It would avoid the more restrictive provisions of Rule 146 and
Section 4{2} by providing a "limited offering exemption™ for sales

to not more than 35 non=institutional buyers. ©Offers to an unlinited
namber of institutional buyers could also be made. By utilizing

the Cormission’s broad authority under Section 3{b) of the Securities
Act, I am hopeful that we can devise an imaginative exemptive approach
which will provide more certainty for issuers engaging in limited
offerings without unduly jecpardizing irnvestor protection.

Another problem which the Office of Small Business Policy
intends to tackle is Fxchange Act reporting. The Report of the
Advisory Comiittee cited a nurber of factors which suggest that
casier reporting requirerents may be varranted for small businesses.

In order to recduce disclosure obligations for small businesses
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aonsistently with the protection of inwvestors and the public interest,
the Commission would need to identify a c¢lass of small husinesses
entitled to such relief, But the Comission has never classified
or differentiated issuers on the basis of their size. Accordingly,
thers is little ermpirical evidence available for us to support
determinations as to impact and benefit or to provide a basis
for appropriate classification.

In order to assist the Commission in selecting appropriate
criteria for this purpose, the Office of Small Business Policy,
in ocooperation with the Commission's Office of Economic and Policy
Research, will seek to develop an empirical data base for issuers
by asset size, revenues, earnings, trading activity, nmacket
capitalization, and other appropriate standards. Also, to aid
in a determination of what relief, if any, should be granted to
small businesses, consideration is helng given to a survey of
the nformation needs of investors in smaller enterprises. The
staff has informed me that it will make every effort to develop
proposals in this avea by the end of this year. I hope they can,

arnd I believe that the whole effort is well worthwhile.

Conclusicon

I have attempted to provide you with a small Cook's tour
of our new approaches to disclosure policy. 1 belisve that our
efforts at improving the disclosure system are Jroonded In a

recognition that the information needs of inwvestors and canital
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raising needs of companies are neot static and that the manner in
which cur disclosure requirements affect these needs warrants
continuous attention and can be irproved. We hope that you will
be participants in this process through comenting on our proposals
and through bringing your <wn areas of concern to our attention.
He in turn have an obhligation to remain flexible in our interpre-
tations of the disclosure requirements, to monitor their cperation
and make appropriate changés to them and to make sure that our
endeavors to keep the system finely tured do not result in the
developnent of pore changes than registrants can reasconably be
expected to digest and adapt to in the time available. With your
cooperation, I am confident that the coming years will prove us
ablle to nake the Advisory Comittee's endorserent of the corporate

disclosure system a lasting one.



