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OPINION MEMORANDUM 

NO. 78-1202 

CHIARELLA 

V. 

UNITED STATES 

I h a v e  read t h e  C h i e f  J u s t i c e ' s  d i s s e n t  i n  t h i s  case. A t  

p r e s e n t ,  I am n o t  p r e p a r e d  t o  recommend t h a t  you j o i n .  

A l t h o u g h  I h a v e  read t h e  d i s s e n t  a c o u p l e  of times, 

d i f f i c u l t  for me t o  p u t  my f i n g e r  o n  what  t r o u b l e s  me a b o u t  

i t .  The a r g u m e n t  seems d i s j o i n t e d ,  and  a t  p o i n t s  i t  seems t o  

b e  d i r e c t e d  more to  h y p o t h e t i c a l  s i t u a t i o n s  t h a n  to  t h e  f a c t s  

of t h i s  case. I t  places h e a v y  r e l i a n c e  on  o n e  or two s o u r c e s  
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cl rather than constructing what I believe could be a f a i r l y  
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$i elegant a r w e n t  from the purposes of the Exchange Act and case .Y ' 

- 1  law construing Section 1 0  ( b ) .  It implici t ly  accepts the 

Court 's view that  a "market insider" category of some so r t  is 

unworkable and beyond the scope of Rule lob-5. And i t  

obliquely charges the Court w i t h  creating a double standard for 
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,, .- .c) "white co l l a r "  and "blue collar' '  fraud without pointing out 

where s u c h  a d i s t inc t ion  a r i ses  i n  the majority view. 
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I am not sure tha t  i t  does a sa t i s fac tory  job of countering t h e  
9 

majori ty 's  reading of the jury i 

I should note that  one of Mr. Jus t ice  Brennan's c le rks  
I' 

,/called t o  indicate that  there is some d issa t i s fac t ion  w i t h  t h e  

d i s s e n t  i n  t h a t  camp. Apparently, Jus t ice  Brennan is ! , 

par t i cu la r ly  concerned about the jury charge and migh t  lean 

toward dissenting on theory b u t  agreeing tha t  because of t h e  

charge the present conviction cannot be affirmed. I t  is 

possible Jus t ice  Brennan may decide t o  write something tha t  you 

could join.  I n  the a l te rna t ive ,  you may w i s h  t o  write 

separately.  

J u s t i c e ' s  c i rculat ion and w i l l  follow up w i t h  any further 

thoughts . 

I n  any event, I w i l l  continue t o  ponder the Chief 
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