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~7 Internationalization of the Securities 
Markets: An Empirical Analysis 

B a r b a r a  S. T h o m a s *  

Introduct ion 

During the last few years, the Securit ies  and Exchange  Commiss ion  
(SEC or Commission) has been revising its rules  for foreign compa- 
nies that issue securities in the United States  or that list securit ies  
for trading on a United States securities exchange  or through the Na- 
tional Association of Securities Dealers  Automated  Quotations Sys-  
tem (NASDAQ).  The Commission in 1979 adopted a n e w  set  of rules  
for periodic reporting by certain foreign i ssuers  whose  securit ies  are 
traded regularly in United States markets,  z and in 1981 proposed n e w  
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1. SEC Exchange Act Release No. 16,371, 44 Fed. Reg. 70,132 (1979) (codified at 17 
C.FAt. §§ 240.3a12-3, 240.13a-16, 240.15d-16, 249.220f, 249.306 (1981)) [hereinafter cited as 
Release No. 16,371]. The Commission's rules generally subject North American issuers 
to registration and reporting requirements applicable to domestic companies, and sub• 
ject non-North American issuers to separate "foreign issuer" requirements. SEC Se- 
curities Act Release No. 6360, 46 Fed. Reg. 58,511 (1981) (to be codified at 17 C.FJ~. pts. 
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rules for registration of securities issued by foreign companies in the 
United States. 2 

In the 1979 rulemaking proceeding, the Commission adopted Form 
20-F as a combination registration and reporting document under the 
Securities Exchange Act of 1934 ("Exchange Act").3 The form, which 
is used primarily by foreign issuers who have recently offered securi- 
ties in the United States or whose securities are listed on an Ameri- 
can stock exchange, 4 substantially upgrades the previous disclosure 
requirements for foreign issuers reporting finder the Exchange Act. 5 
The Commission, however, significantly accommodated foreign issu- 
ers by modifying several reporting requirements that remain applica- 
ble to domestic companies. Most importantly, Form 20-F permits 
foreign issuers to provide disclosures about remuneration of manage. 
ment as a group rather than individually; to report revenues, but not 
profits, by industry and geographic segments, with a narrative discus- 
sion if revenue and profit contributions from the respective segments 
materially differ; and to use their foreign financial statements, adding 
footnote disclosures about material differences between foreign ac- 
counting principles and generally accepted accounting principles in 
the United States. 6 

In the subsequent rulemaking proceeding in November of 1981, 7 
the Commission proposed an integrated disclosure system for for- 
eign issuers offering their securities in the United States, which par- 
allels to a large extent the integrated disclosure scheme recently 
adopted for domestic issuers, e The proposed rules permit foreign is- 

210, 229, 230, 239, 240, 249, 260) (proposed Nov. 20, 1981) [hereinafter cited as Release 
No. 6360]. This article focuses on the separate treatment accorded non-North American 
issuers~ thus, the term "foreign issuer" in this article refers to a non-North American 
issuer unless otherwise specified. The term "American" refers to an entity, person, or 
market in the United States. 

2. Re lease  No. 6360, supra note  1, at 58,511. 
3. See Release No. 16,371, supra note 1, at 70,133. 
4. Foreign issuers must report under the Exchange Act using Form 20-F if they 

distribute their securities in the United States, list their securities on an American 
exchange, or have at least $1 mi11ion in assets and 500 shareholders, 300 of whom are 
residents of the United States. Foreign issuers in the last category, however, need not 
report on Form 20-F if they furnish all of the information to the Commission that is 
made public about them pursuant to foreign law. See rule 1293-2(b) under the Ex- 
change Act, 17 C.F.I~ § 240.12g3-2(b) (1981). 

5. Foreign issuers previously registered under the Exchange Act on Form 20, 17 
C.F.R. § 2492.20, and reported on Form 20-K, 17 C.F.R. § 249.320 (rescinded 1979). See 
Release No. 16,371, supra note 1, at 70,134. Most of the upgraded requirements entail 
narrative disclosures pertaining to form items such as description of the issuer's busi- 
ness, description of property, beneficial ownership of voting securities, pending legal 
proceedings, description of the registrant's principal trading market outside the United 
States, and description of securities and taxes applicable to American securities hold- 
ers.  Id. at 70,135. 

6. Release No. 16,371, supra note 1, at 70,135. The Commission made these accom- 
modations in response to arguments that equivalent disclosure requirements would 
put foreign issuers at a competitive disadvantage with respect to other foreign corpora- 
tions and that some proposed requirements were inconsistent with the commercial 
practices, privacy concepts, and accounting principles of other countries. The Commis- 
sion also found that these disclosure accommodations were consistent with the rules 
and guidelines of the Organization for Economic Cooperation and Development, the 
European Economic Community, and other international organizations. Id. at 70,133- 
34. 

7. See  Release No. 6360, supra note 1. 
8. For the new rules applicable to domestic issuers, see SEC Securities Act Re- 
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Foreign Issuers 
T H E  G E O R G E  W A S H I N G T O N  L A W  R E V I E W  

suers meeting certain criteria to use abbreviated disclosure docu- 
ments under the Securities Act of 1933 ("Securities Act") for 
registration of newly offered securities. Certain "world class issuers ''9 
may incorporate by reference information from the Form 20-F into 
the Securities Act prospectus, and foreign issuers who file periodic 
reports with the Commission for three years may attach their Form 
20-F to the Securities Act prospectus instead of adding certain infor- 
mation to the prospectus. 1° To effectuate this integrated disclosure 
system, the proposed rules for foreign issuers generally upgrade the 
current disclosure requirements of Form 20-F when it is used as part 
of an integrated registration statement. This upgrading is designed to 
ensure that the information disclosed in Form 20-F approximates 
more closely the information required in registration statements 
under the Securities Act. 11 The Commission again has sought to ac- 
commodate foreign issuers, however, by proposing to require less 
disclosure in Form 20-F from certain world class issuers who offer 
non-convertible debt securities 12 and from foreign issuers who make 
certain equity offerings to existing security holders. 13 

lease No. 6383, 47 Fed. Reg. 11,380 (1981) (to be codified at 17 C.F.I~ pts. 200, 201,229, 239, 
240, 249) [hereinafter cited as Release No. 6383]. For a discussion of the concept of 
integrated disclosure, see infra note 11. 

9. A world class issuer is defined as a foreign private issuer  tha t  has an equity 
float of no less than $500 million, at  least $150 million of which is beneficially held by 
United States residents, or that is registering " investment  grade debt  securities." Re- 
lease No. 6360, ~upra note 1, at 58,515 & n.31, 58,516. Inves tment  grade debt securities 
are those that at least one nationally recognized statistical rat ing agency has ra ted in 
one of the four highest categories. I ~  at 58,516 n.37. 

10. The proposed rules allow a world class issuer, see supra note 9, who has re- 
ported with the Commission for three years to use abbreviated Form F-3 and to incor- 
porate by reference information from Form 20-F. If the issuer  e i ther  is world class or 
reports for three years with the Commission, it may  at tach Form 20-F to Form F-2, 
another abbreviated prospectus. Other issuers must  use Form F-l, which requires the 
inclusion of Form 20-F information and other information in the  prospectus.  See Re- 
lease No. 6360, su/rra note 1, at 58,517. 

11. The concept of integrated disclosure is based upon the premise that  disclo- 
sures made in forms under  the Exchange Act are substant ia l ly  equivalent  to the dis- 
closures made in forms under  the Securities Act. See Release No. 6360, ~upra note 1, at  
58,519. To reduce duplicative disclosure, information from Exchange Act forms can be 
used in the Securities Act offering prospectus. Accordingly, the proposed rules up- 
grade the disclosure in Form 20-F to ensure that  the Exchange Act reporting informa- 
tion incorporated by reference into the Securities Act prospectus is substant ial ly 
equivalent to the information requirements  under  the Securit ies Act. See generally 
Release No. 6383, ~upra note 8~ Release No. 6360, su/rra note 1. 

12. See Release No. 6360, ~upra note 1, at 58,515. 
13. Id. at 58,515. Although the proposed rules do not require foreign issuers to use 

financial statements prepared in accordance with generally accepted accounting prin- 
ciples in the United States ("GAAP"), the rules require most  foreign issuers to recon- 
cile their financial s tatements with GAAP and SEC Regulation S-X, 17 C.F.I~ Part  210 
(1981). This entails recomputing the numbers contained in the foreign financial state- 
ments as ff the statements were prepared under  GAAP, and  providing additional tex- 
tual disclosures that  are usually contained in the notes  to financial s ta tements  
Prepared under GAAP and Regulation S-X. These disclosures include full segment  
reporting, information pertaining to pensions, and reserve recognition accounting data. 
Id. 

The proposed rules accommodate certain world class issuers,  however, by not re- 
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In developing these new rules for foreign issuers with respect to 
the amount and type of information they must disclose to American 
investors, the Commission has been forced to grapple with complex 
policy questions that continue to be the subject of intense debate. 
For example, some commentators have argued that the Commission, 
in order to discharge adequately its mandate of investor protection, 
should require foreign issuers who voluntarily enter  United States 
markets to disclose information absolutely equivalent to that re- 
quired of domestic issuers. This requirement presumably would en- ~:~ 
sure that investors are fully informed before making investment 
decisions. Similarly, some have contended that reduced disclosure ! 
requirements for foreign issuers could place American companies at 
an unfair competitive disadvantage, x4 

In response to these arguments, some commentators have asserted~i :'~! 
that subjecting foreign issuers to domestic disclosure requxrementS:~!~ 
would, in practice, amount to unequal regulation because of the di/.: ~!i 
ferent business practices and customs of foreign countries. This re<i~il 
sult,  it is argued, would be inconsistent with the international free~i 
flow of capital, z5 the efficient allocation of world resources, and th~:~:ili 
traditional United States policy of neutrality and noninterference. ~!~ 
with respect to foreign companies doing business in the United~ 
States. zs In addition, some financial experts suggest that the Com-~! 
mission should seek to provide American investors with the opportu~ 
nity to invest in a wide array of securities, including foreign:i 
securities. Imposing burdensome disclosure requirements upon for~i-ii 

nomnstl~ eign issuers might deprive American residents (especially " "~ 
tutional investors) of investment opportunities by deterring many~ 
foreign issuers from offering their  securities in the United States.17~ 

Underlying these policy arguments about the disclosure r e q u i r e ~  
ments for foreign issuers entering the United States capital markets~ 
is the empirical question of whether  the benefits of entry to A m e ~  
can investors, brokers, and taxpayers outweigh the costs to A m e ~  
cans. In an effort to begin the difficult task of answering t h ~ /  
fundamental question, this article analyzes the available e m p i r i c ~  
da ta  on significant categories of benefits and costs associated wit~ j 
foreign entry into American capital markets. Specifically, Part I 0 ~  
this article describes the extent to which American investors, b o t ~  
individual and institutional, Own and trade foreign securities and t h ~ /  
apparent reasons for the increasing American interest in such s e c u ~ ~  

quiring them to reconcile their financial statements fully through the textual 
sures discussed above. Rather, these issuers need only recompute the numbers 
their financial statements as if GAAP were used. The foreign issuers who are accom' : ~  
modated in this manner include world class issuers who report for three years a n d ~  I 
offer non-convertible debt securities and all foreign issuers making certain offerings t o ~  
existing security holders. Id. at 58,515, 58,538-39. See supra notes 9, 12. ~ ~ 

14. E.g., address by Lee B. Spencer, Moving with the Flow: World Capital F o r m a - i ~  
tion and the United States Securities Laws, Fordharn Law School 1980 Corporate L a w ~ : ~  
Institute (Nov. 18, 1980) [hereinafter cited as Spencer address]. °~;~ 

15. See Release No. 16,371, supra note 1, at 70,134. ~ ~;~i~. 
16. Note, Neutralizing the Regulatory Burden" The Use of Equity Securities by ~~~ 

e~n Corporate Acquirers, 89 YAL~ LJ .  1413, 1422-25 (1980). :~:~ 
17. See Release No. 16,371, supra note 1, at 70,134. , ~  
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Foreign Issuers 
THE G E O R G E  W A S H I N G T O N  LAW REVIEW 

ties. Par t  II discusses the benefits, such as g rea te r  disclosure, lower 
transaction costs, and higher  tax revenues ,  tha t  would accrue to 
Americans if more foreign companies  issued and  listed securit ies in 
the United States in addition to or instead of in their  home countries. 
Finally, Par t  III evaluates certain d isadvantages  to the  United States,  
such as the possible diversion of needed  capital  f rom Amer ican  com- 
panies, if foreign companies were  to issue and  list the i r  securit ies in 
the United States. 

At the outset, one must  note the pauci ty  of ha rd  da ta  quant ifying 
the costs and benefits of foreign issuers  offering and listing securities 
in the United States. Several  re levant  s tudies have been  made  in this 
area and graphs and statistics ext rac ted  from these  studies appear  in 
this article. Much of the information contained in the article, how- 
ever, has been gathered from interviews conducted with various ex- 
perts in the field of internat ional  finance. TM 

I. A m e r i c a n  O w n e r s h i p  o f  F o r e i g n  S e c u r i t i e s  

A. Extent and Nature 

American investment in foreign stocks rose from $6.4 billion at the 
end of 1970 to $18.9 billion by the end of 1980. Even  more  dramatically,  
American investment in foreign bonds rose from $13.2 billion at the 
end of 1970 to $43.2 billion by the end of 1980. TM Moreover, Amer ican  
investors markedly increased their  purchases  and sales of foreign 
stocks and bonds throughout  the decade. 

18. Informal surveys that produced data for this article were conducted by Joel A. 
Ornstein and F. Scott Reding of Dean Witter Reynolds, Inc., Stan West and Lyn 
Dominguez of the New York Stock Exchange ("NYSE"), and Robert C. Pozen of the 
law firm Caplin & Drysdale. The author also conducted four meetings from May to 
August 1981 at the NYSE with experts in the field of international finance. 

19. See Scholl, The International Investment Position o f  the United States: Develop- 
men~ in 1980, 61 Stray. OF CURRENT BUS., Aug. 1981, at 52, 56 (Table 3) (1980 data); 
Scholl, The International Investment Position of  the United States: Developments in 
1972, 53 Stray. OF CURRENT BUS., Aug. 1973, at 18,21 (Table 3) (1970 data). 
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Table 1 

G R O S S  T R A N S A C T I O N S  I N  F O R E I G N  S T O C K S  
B O N D S  B Y  A M E R I C A N  R E S I D E N T S  2° 

Value of Valu 
Stock Transactions Bond Tra: 

Year (Millions) (Mill~ 

1971 $2,819 $4,~ 
1972 4,655 4,{ 
1973 3,283 3,. c 
1974 3,630 4'5 
1975 3,272 11,1 
1976 4,196 18,~ 
1977 4,920 21,1 
1978 6,805 26,2 
1979 10,016 29,1 
1980 17,978 34,9 

Amer ican  investors  were  mos t  a t t r ac t ed  by  foreign st, 
by Canadian  companies ,  wi th  s tocks  f rom J a p a n  and  
Kingdom in second place. Wi th  r e spec t  to foreign bond., 
investors  were most  a t t rac ted  by  bonds  f rom the  Unite~ 
with J a pa n  and  Canada  in second  place,  and  the  Nethe 
France in third. The d is t r ibut ion  by  c o u n t r y  dur ing  1980, f4 
is d isplayed in Table 2 below. 

Table 2 

1980 D I S T R I B U T I O N  B Y  C O U N T R Y  OF G R O S  
T R A N S A C T I O N S  I N  F O R E I G N  S T O C K S  ANL 

B O N D S  B Y  A M E R I C A N  R E S I D E N T S  21 

Value of Value 
" Stock Transactions Bond Tran 

Country (Millions) (Millic 

Australia $ 158 $ I 
Belgium/Luxembourg 180 9: 
Canada 6,682 4'0~ 
France 1,136 1,2' 
West Germany 459 8' 
Japan 2,696 4'6', 
Mexico 59 3: 
Netherlands 521 1,4~ 
Scandinavia 52 7: 
Switzerland 1,526 1,0{ 
United Kingdom 2,745 12,2~ 
Other 1,764 7,3. ~ 

Total $17,978 $34,9( 

Al though sys temat ic  data  are  not  kep t  on  the  composi t io  

20. See U.S. DEFer OF TREASURY, TREASURY BUTJ.~.TIN 103 (July 1981 
Table 1 include transactions in Canadian securities. 

21. U.S. DEP'T OF TREASURY, TREASURY BULLETIN 111 (July 1981). Ta 
below separate by nation the gross transactions of American investors iv 
and equity securities from 1970 to 1980. Figures less than $500,000 are rou 
Raw data for these tables were compiled from numerous issues of E 
TREASURY, TREASURY BULLETIN § VI, Table  .CM-VI-10 (Capi ta l  
Transactions in Long-Term Securities by Foreigners Reported by Banks 
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Foreign Issuers 
THE GEORGE WASHINGTON LAW REVIEW 

ican investors who buy or sell foreign securities,  it is apparen t  tha t  
both individual and insti tutional investors par t ic ipate  significantly in 
the market  for foreign securities. One financial  analys t  es t imates  that  
substantially more individuals than  inst i tut ions  t rade in this market ,  
though institutional investors have larger foreign securi t ies  holdings 
than individual investors. 22 

Individual investors have repor tedly  been  in te res ted  for a number  
of years in gold stocks from South  Africa and  oil stocks from Canada,  
and more recently in the stocks of Japanese  companies.  23 This indi- 
vidual interest  in foreign stocks is reflected, for example,  in the  crea- 
tion of a new "Foreign Stocks" section in the  Value Line Investment 
Survey, which is oriented mainly  to individual  investors  and small  

in the United States - -  Foreign Purchases  and Sales of Long-Term Securi t ies  by  Type  
and Country, During Calendar Year).  

Table A 
DISTRIBUTION B Y  COUNTRY OF GROSS TRANSACTIONS 

IN FOREIGN STOCKS B Y  AMERICAN RESIDENTS 
(In Millions of Dollars) 

1970 1971 1972 1973 1974 1975 1970 1977 1978 1979 1980 

Australia 6 3 5 5 6 4 7 11 14 40 158 
Belgium/ 
Luxembourg 67 66 91 04 65 65 98 75 54 77 180 

Canada 815 1,048 1,530 1,158 916 763 1 ,288  1 , 2 2 4  1,845 4,510 6,682 
France 64 90 104 137 198 222 321 257 366 650 1,136 
West GermAny 57 57 108 37 30 140 216 87 131 173 459 
Japan 293 639 1,328 809 874 653 975 1 ,349  1,942 1,404 2,696 
Mexico 11 30 21 12 8 6 16 10 14 64 59 
Netherlands 156 132 296 137 75 101 260 350 248 231 521 
Scandinavia 0 2 6 5 0 5 25 5 9 53 52 
Switzerland 132 199 366 187 232 202 219 215 450 613 1,520 
United Kingdom 239 322 460 450 863 587 431 993 1,249 1,443 2,745 
Other 170 211 340 284 371 456 340 344 483 758 1,704 

Total 2,030 2 ' 8 1 9  4 ,655  3 ,283  3 ,630  3 ,272  4 , 1 9 6  4 ,920  6 , 8 0 5  10,016 17,978 

Table B 
DISTRIBUTION B Y  COUNTRY OF GROSS TRANSACTIONS 

IN FOREIGN BONDS B Y  AMERICAN RESIDENTS 
(In Millions of  Dollars) 

1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 

Australia 13 36 30 32 14 198 471 249 220 44 98 
Belgium/ 
Luxembourg 167 138 149 113 91 298 569 ~ 0  662 587 929 

Canada 1,561 1,675 1,647 1,429 2~28 3,912 6,341 3,463 £623 3,460 4,001 
France 98 83 120 73 137 479 1,146 797 581 544 1,275 
West Germany 144 79 144 86 50 151 517 641 697 477 676 
Japan 27 45 90 94 80 404 552 1,494 3,766 4,833 4,625 
Mexico 28 66 163 ln~ 46 210 163 259 204 166 318 
Netherlands 53 57 46 37 59 74 214 214 195 3,040 1,485 
Scandinavia 63 81 82 104 34 241 325 1,011 801 935 721 
Switzerland 415 267 348 206 141 544 1,133 1,488 947 854 1,003 
United Kingdom 318 471 641 529 462 928 2,318 4,437 6,761 6,325 12,233 
Other 1,074 1,340 1,371 1,136 948 3,664 4,859 6,503 6,927 6,934 7~98 

Total 3,931 4,308 4,833 3,941 4 ,290  11,103 16,638 21,176 26,384 29,199 34,950 
22. Let ter  from Walter A. Eberstadt ,  Lazard Freres  & Co. and  NYSE Advisory 

Committee on International  Markets, to Commiss ioner  Barbara  S. Thomas  (Aug. 5, 
1981) [hereinafter  cited as Ebers tadt  let ter] .  

23. Let ter  from Anthony M. O'Connor,  Anthony  M. O 'Connor  & Co., Inc. (Invest- 
ment Counsel) ,  to Commissioner Barbara  S. Thomas  (July  14, 1981) [here inaf te r  ci ted 
as O'Connor letter].  
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institutions. 24 The interest  of American individuals in forei~ 
is also revealed in the Public Transact ion S tudy  conducte  
New York Stock Exchange ("NYSE")  covering the  fourth q 
1980. During that period, individual investors accounted  for 
the shares and 50.2% of the market  value of fore ign  sectm 
cluding American Depository Receipts) t r aded  on stock exch 
the over-the-counter market  in the United States .  Individu,  
83.6% of the trades in the quarter .  25 

The high proportion of American individual investors  t r  
foreign securities on American marke ts  is expla ined  by the  q 
practice of institutional investors of purchas ing  and sellin~ 
securities directly in foreign markets .  2e Pens ion  funds,  man 
banks and other institutional investors, appea r  to r ep resen t  
est group of investors in foreign securities, with $3.25 billion i 
abroad at the end of 1980. This is an increase  of eighty-five 
from the end of 1979, when pension asse ts  inves ted abroad wq 
billion. 27 Pension funds as well as other  inst i tut ional  and f 
accounts are the principal beneficiaries of the  vast  majori ty  oJ 
securities t raded by commercial  banks  and  t rus t  depart] 
Among the banks, the largest  investor in foreign securi t ies is 
Guaranty Trust Co. with about $3 billion in foreign securitie 
nificant portion of which is held by pension funds.  29 Like by 
surance companies through their  separa te  accounts  invest  
and other assets in foreign securities. In addition, insurance  
nies through their own general  accounts pu rchase  foreign se, 
mainly through private placements.  30 Finally, at  least  fifteen 

24. Id. The Value Line Investment Survey covers approximately 17 sto 
special "Foreign Stocks" section, of which 10 are Japanese. Although a n 
other major foreign companies, such as Royal Dutch Shel l  and some small~ 
mining and oil companies are included in the investment survey under their r 
industry categories, the recent creation of the special "Foreign Stocks" sec 
cates the growing interest of individuals and small institutions in foreign sh 

25. Letter from Stan West, NYSE, to Robert C. Pozen, Caplin & Drysdale 
1981) [hereinafter cited as Aug. 1981 West letter]. For a discussion of America 
itory Receipts, see infra note 53. 

26. See infra text accompanying.notes 42-47. 
27. Hertzberg, Pension Managera Invest More Overaeas, Aware of Risks 

fulAboutProfUs, Wall St. J., July 2, 1981, at 42, col. 1. Apparently, pensions inv 
more in stocks than in bonds, in part because of the effect currency fluctuati 
on fixed income securities. Id. InterSec Research Corporation, a firm that 
pension fund investments, predicted that by 1985 United States pension inv, 
abroad could reach $25 billion. Id. A study by the Federal Reserve Bank of I~ 
indicated that in 1980 approximately $9-$10 billion of private pension fund as-, 
held in foreign securities. According to the study, international investments b 
United States pension funds are likely to reach $120 billion by 1990. Ehrlich, 
tional Diversification by U.S. P ~  Funda, 6 FED. RES. BANK OF N.Y.Q. ] 
tumn 1981, at 1, 12. The Federal Reserve study noted that certain historical b~ 
foreign investing by pensions, such as unfamiliarity with foreign markets and 
ception of investment abroad as being "un-American," were reduced by factor. 
increased international trade and expanded international capabilities of mot 
agers. In addition, the report state& "Undoubtedly, there is also the considera 
foreign diversification has by and large proved attractive." Id. at 4. 

28. Aug. 1981 West letter, aupra note 25; interview with Martin Shea, Vi~ 
dent of Morgan Guaranty Trust Co., in New York City (July 22, 1981). 

29. Interview with Martin Shea, aupra note 28. 
30. Interview with Ronald Gould, Director of International Investments 

necticut General, in New York City (July 13, 1981); letter from Robert V. Roosl 
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,nt companies focus pr imari ly  on foreign securit ies on a worldwide 
ds or in specific parts of the world. The largest is Templeton 

..-~wth Fund, a mutual  fund with $627 mill ion in assets,  which has  
been in business for twenty years.  31 More recently,  closed-end funds  
have been marketed for Japanese  and Mexican securities. 32 

have been  attracted to foreign securi t ies for two 
main reasons: higher expected re turns  on inves tments  and lower r isk 
levels through portfolio diversification. As detai led below, re turns  on 
foreign stocks were higher than  re turns  on Amer ican  stocks dur ing 
the last decade. Although it is uncer ta in  whether  such h igher  re turns  
will be obtained during the next  decade, Amer icans  apparent ly  be- 
lieve that their  investments  in foreign securi t ies are an appropriate  
hedge for their  United States investments .  By obtaining foreign se- 
curries, Americans hope to lower the aggregate risk of thei r  securi- 

computed as if an investor bought at the beginning of a specified t ime 

Bros. Harriman & Co., to Commissioner Barbara S. Thomas (Aug. 6, 1981) [hereinafter 
cited as Roosa letter]. 

31. Memorandum of Michael Abrams, NYSE Survey on Foreign Stock Purchases 
(Sept. 21, 1981), at 7 [hereinafter cited as Abrams memo]. The Abrams memo presents 
the following table illustrating United States mutual fund investments in foreign 
stocks: 

Table C 
UNITED STATES MUTUAL FUNDS SPECIALIZING 

Open-End Funds 

Templeton Growth Fund 
International Investors 
United Services Fund 
T. Rowe Price International Fund 
Scudder International Fund 
Research Capital Fund 
Putnam International Equities Fund 
Canadian Fund 
Strategic Investments Fund 
Merrill Lynch Pacific Fund 
G.T. Pacific Fund 
Golconda Investors 
Closed-End Investment Companies 
ASA, Ltd. 

IN FOREIGN STOCKS 

Assets Percentage 
6/30/81 of Assets 

(Millions) in Stocks 
$646.6 86% 
266.6 67 

78.8 91 
63.0 N ~  
56.3 83 
52.1 78 
42.2 91 
28.4 85 
22.2 95 
20.I 49 
14.7 88 
7.7 61 

487.1 94 
Japan Fund 246.1 73 
U.S. & Foreign Securities Fund 167.4 91 

32. Greenbaum, Sharing in the Growth of Companies Abroad, FORTUNE, July 13, 
)81, at 145-56. 

33. Abrams & Kimball, U.S. Investment in Foreign Equity Markets, ECON. REv., 
pr. 1981, at 24. 
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To compare the returns from stocks in different countries, analysts  
have developed the concept of "holding period yield. ''3~ This yield is 
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period and sold at the end of such period. The analysts  measure  the 
capital gain (or loss) on stock prices, add dividends,  and subtract 
taxes due at the t ime of sale. The holding period yield may  also be 
adjusted to reflect changes in exchange rates, because  the American 
investor is interested in dollar returns and  most foreign securit ies are 
denominated in the currency of the issuer 's  home country. 

During the 1970-1980 period American stocks y ie lded on the aver. 
age less than stocks in the six foreign countries with the most active 
securities markets - -  Australia, Canada, Japan,  Switzerland, United i~ 
Kingdom, and West Germany. In the 1970%, the average annua l  yield ' 
on American stocks was 5.8%. In comparison, only Switzerland and )  
West Germany had lower average annua l  yields before adjust ing for 
exchange rates. More significantly, after adjust ing for exchange ates ?.~:!~:~ 
during this period, the average annual  yield on American stocks was: i~i~g~ ~e:~ 
lower than the average annual  yield on stocks in any  of the sb~!:~iii!~ ~7 
countries. ;::~ 

Table 3 

S T O C K  P R I C E  A N D  E X C H A N G E  R A T E  E F F E C T S  O N  
N A T I O N A L  M A R K E T  R E T U R N S  1970-1980 ~ 

( A n n u a l  Percentage Rate )  

Unadjusted Exchange 
Country Yield Rate Adjustment Yield 

Australia 6.7 0.3 7.0 
Canada 12.3 - 0.7 11.6 
Japan 11.9 4.8 16.7 
Switzerland 2.0 9.3 11.3 
United Kingdom 10.1 - 0.3 9.8 
West Germany 3.4 7.1 10.5 
United States 5.8 0.0 5.8 

Although it is impossible to predict whe ther  re turns  on fore 
stocks will be higher  than returns on Amer ican  stocks du r ing ,  
next decade, economists have general ly concluded that  purchase,, 
foreign stocks will yield substant ial  benefits to Amer ican  investor,, 
terms of diversification of risk: ss This conclusion is based  on two fa 
- -  the heavy influence exerted by the domestic economy on the p 
formance of domestic stocks, and the considerable  variation in e 
nomic performance among the major indust r ia l ized countries. Th 
if an American investor diversifies a portfolio by  purchas ing  stock~ 
issuers from several different countries, he or she will reduce the 
tal r isk associated with that  portfolio because  gains from stocks 
some countries are likely to offset losses from stocks in otl 
countries. ~:~ [ 

34. l at 25. ~. ,~:~! 
35. See Agmon & Lessard, Investor Recognition of Corporate International Diver~: i~i ~ 

fication, 32 J. FIN. 1049 (1977); Bergstrom, A New Route to Higher Return and Lower ~ ~ .  
R/sK J. oF PORTFOLIO MG~tr., Fall 1975, at 30; Lessard, International Portfolio DiverN. ~ ~ ~ 
catiorr A Multivariate Analy.~vis for a Grou~ of Latin American Countries, 28 J. FIN. 62 : ~ 

[ 
!y~isj ~ o9 ~, I ~ 

(1973); Lessar~ World, Country, and I n d u ~ j  Relationships in Equity Returns, ~ ~)~i ~ 
AN,~YST J., Jam-Feb. 1976, at 33~ Solnik, Why Not Diversify Internationally Rat :ii~! ~ :  
Than Domestically~ FIN. ANALYST J., July-Aug. 1977, at 48. ):iiU~::~ 
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Specif ical ly ,  e c o n o m i s t s  h a v e  f o u n d  t h a t  f r o m  t w e n t y  to  fifty pe r -  
cen t  of t h e  va r i a t i on  in  r e t u r n s  f r o m  a n  i n d i v i d u a l  s t o c k  c a n  b e  ex-  
p l a i ned  b y  c h a n g e s  in  t h e  s tock  i n d e x  of  t h e  n a t i o n a l  m a r k e t .  3e At  t h e  
s a m e  t ime ,  as  i l l u s t r a t e d  b y  T a b l e  4 b e l o w ,  s e v e r a l  e c o n o m i s t s  h a v e  
i n d e p e n d e n t l y  f o u n d  low c o r r e l a t i o n s  b e t w e e n  t h e  s t o c k  i n d e x  of  t h e  
Un i t ed  S t a t e s  a n d  t h e  s t o c k  i n d e x e s  of  m a n y  f o r e i g n  c o u n t r i e s  ( w i t h  
the  no t ab l e  e x c e p t i o n  of  C a n a d a ) .  As  a r e s u l t  of  t h e s e  n a t i o n a l  differ-  
ences ,  a por t fo l io  c o m p o s e d  of  s t o c k s  f r o m  t h e  U n i t e d  S t a t e s  a n d  
t h e s e  s i x t e e n  c o u n t r i e s  w o u l d  s h o w  l e s s  p r i c e  f l u c t u a t i o n  t h a n  a 
s tock por t fo l io  c o m p o s e d  on ly  of  A m e r i c a n  s tocks .  37 

Table 4 

D E G R E E  OF C O R R E L A T I O N  B E T W E E N  S T O C K  I N D E X  
OF F O R E I G N  C O U N T R Y  A N D  UNITED 

S T A T E S  S T O C K  I N D E X  ~ 

Grubel  Data Solnik Data Lessard  Data 
Stock Market (1959-1966) (3/66-4/71) (1/59-10/73) 

Australia .06 -- .23 
Austria -- ~ .12 
Belgium .II .47 .46 
Canada .70 m .80 
Denmark m m .04 
France .19 .06 .25 
West Germany  .30 .22 .38 
Italy .15 .07 .21 
Japan .11 .19 .13 
Netherlands ,21 .51 .61 
Norway _ D .17 
South African 
Gold Mines .16 -- 

Spain - -  - -  .04 
Sweden ~ .29 .33 
Switzerland - -  .44 .49 
United Kingdom .24 .20 .29 

Moreover, economists recently have concluded that the benefits 
available from an internationally diversified portfolio cannot be ob- 

tained by investing in the securities of American corporations with 
multinational operations. 39 Americans who invest in such a company 

36. Lessard, World, Country, and Industry Relationships in Equity Returns, supra 
note 35, at 33. 

37. One economist, Bruno Solnik, found that an internationally weU-diversified 
portfolio would be one-tenth as risky as a typical [American] security and one-half as 
risky as a well-diversified portfolio of United States stocks in terms of variability of 
return. Solnik, supra note 35, at 51. 

38. Bergstrora, supra note 35, at 31. 
39. Senehaek & Beedies, ls Indirect International Diversification Desirableg J. 

PoRrrotao MQr~rr., Winter 1980, at 49; Jaequlllat & Solnik, Multinationals Are Poor Tools 
for Diversifleatior~ J. PORVrOtaO MGT., Winter 1978, at 8. 

Jaequinat and Soinik examined 300 European and 100 American firms whose stock 
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apparent ly  hypothesize tha t  its stock price reflects to a si 
gree the economic conditions in the  various countr ies  in 
erates.  4° This hypothesis,  however,  is not suppor ted  [ 
evidence. As one article stated: 

The multinational stock prices do not seem to be exten 
fected by foreign factors and behave much like the stock ] 
purely domestic firm. Several explanations could be propo., 
ing from the importance of national control, government co: 
the influence of the major stock market where the stock is t 
investors' poor judgment. 41 

II. Benefits from Foreign Companies Entering. 
Securities Markets 

As demonst ra ted  in Par t  I, Amer ican  investors  are for 
nomic reasons increasingly in te res ted  in owning foreigr 
Thus, the question is not whether Amer icans  will purc~ 
securities; the question is where they  will pu rchase  foreig 
m in the securities marke ts  of the  United States ,  or in th 
marke ts  of Europe, Asia, Africa, and  Latin America.  

At present,  relatively few foreign securi t ies are  active] 
the United States and regis tered with the Commission.  
foreign corporate issuers  are l isted on any stock exch~ 
United States. About half  of the l isted issuers  are  Canad 
nies, which do not provide Amer ican  investors with signit 
sification of risk because  stock prices in Canada  
correlated with stock prices in the United States .  43 Of th~ 
of the  listed foreign issuers,  very few are companies  fror 
dustrial ized countries such as Austral ia ,  France,  and  
many.  ~ In addition, fifty-seven foreign i ssuers  (forty. 
American)  file periodic repor ts  with the  Commiss ion  bec~ 
t ime they engaged in a securi t ies offering regis te red  wit] 
mission. Their securities, however,  are  not cur ren t ly  listec 
exchange in the United States.  Finally, fifty-two forei 
(thirty-one North American)  tha t  have  never  m a d e  a pub 

prices were available from April 1966 to June 1974. From this group, t~ 
analyzed 40 European firms and 23 American firms as a subgroup of co 
the greatest multinational activities. Jacquillat and Solnik compared the 
ity of returns of a portfolio (1) invested in American companies with lit1 
tivity; (2) invested in multinational firms; and (3) equally invested 
national stock exchanges. This comparison revealed that the multinati~ 
had 90% of the risk of the purely domestic portfolio of the same size. 
international portfolio of the same size, however, was only 30%-50% "of t 
mestic portfolio. Thus, the authors concluded: "Although multinational 
form some international diversification for the investor, [the data] woulc 
[multinational firm] portfolios are poor substitutes for international port~ 
cation." Id. at 9. 

40. See Jacquillat & Solnik, supra  note 39, at 8, 10. 
41. Id. at 12. 
42. See Spencer address, supra note 14. 
43. See supra Table 4. 
44. These statistics regarding foreign issuers were provided by £ 

Chief, Office of International Corporate Finance, Securit ies an~ 
Commission. 
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Foreign Issuers 
T H E  G E O R G E  W A S H I N G T O N  L A W  R E V I E W  

i~ in the United States file periodic reports with the Commiss ion  be- 
cause they have more than $1 million in assets  and 500 shareholders  
of record (including at least 300 Americans) ,  and do not come within 

: I one of the several exemptions from periodic report ing provided for 
: foreign issuers by Exchange Act rule 12g3-2. 45 

~ Because so few foreign securities are l isted on stock exchanges  in 
~:: the United States, American investors purchase  most  foreign securi- 
i~ ties on foreign securities markets  in one of three ways: (1) directly 

through a member  of a foreign exchange ( including banks  in certain 
~i: countries), (2) indirectly through an American broker  who for a com- 
i ~: mission purchases foreign securities through a m e m b e r  of a foreign 

exchange, or (3) indirectly through an Amer ican  dealer  who 
purchases foreign securities through a m e m b e r  of a foreign stock ex- 
change and resells at a mark  up. 4e As a general  rule, inst i tut ional  in- 

• vestors purchase foreign securities directly in the foreign markets,  
i~: whereas individual investors tend to make  such purchases  indirect ly  
> through American broker-dealers. 47 To trade directly in foreign se- 
>:: curities markets, insti tutional investors es tabl ish  re la t ionships  with 
~ members of foreign exchanges, communicat ion  networks with for- 
i! eign markets, and permanent  custodians in foreign countries. These 
!i tasks are beyond the resources of most individuals .  

i !: A. Benefits to American Investors 

If more foreign securities were issued and l isted in the United States, 
American investors would benefit  through bet ter  disclosure, greater  
investment opportunities, lower transaction costs, more research  

~°: services by brokers, and reduced risks in foreign investment .  These 
:': benefits would be conferred to a large degree on individual  investors,  
! :  although institutional investors also would receive some benefits. 
:: Both individuals and institutions would no longer have to purchase  
i, ' foreign securities on foreign markets.  

1. Increased Disclosure 

Foreign securities issued in the United States are subject  to the 
registration requirements  of the Securit ies Act. Likewise, foreign se- 
curities listed on stock exchanges in the United States are subject  to 
the periodic reporting requirements  of the Exchange  Act as well as 
the rules of the relevant exchange. In addition, foreign debt securi t ies 
offered in the United States are often evaluated by Amer ican  rat ing 

45. Id. For a discussion of rule 12g3-2, see infra note 52 and accompanying text. 
46. Letter from Maurits Edersheim, Drexel Burnham Lambert ,  Inc., to Commis- 

sioner Barbara S. Thomas (Aug. 3, 1981) [hereinafter  cited as Edershe im letter].  
47. O'Connor letter, supra note 23; Aug. 1981 West letter, supra  note 25; interview 

with Walter Stern, Capital Research and Management ,  in New York City (June 22, 
1 9 8 1 ) .  
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organizations to help investors assess  the l ikelihood that the issuers !i~ii 
will be able to comply with their debt obligations. Thus, regardless of i:!i 
the modifications made by the Commiss ion  in its requirements  with 
respect to foreign issuers, the disclosure sys tem in the United States !:/~i 
is still more ex tens ive than  that found in the home countries of most i~i 
foreign issuers. As a result, American investors would receive more :i~i~ 
substantial and timely disclosure about foreign securit ies ff these se. 
curities were issued and l isted in the United States.  

Admittedly, certain foreign countries have increased s, 
sure requirements to levels  that are roughly comparable  
in the United States. For example,  the Sixth Directive o 
pean Economic Community  ("EEC')  is quite similar to F 
the Commission. 4s Comparable disclosure rules are stil 
rare, however. Moreover, even foreign nations that requi  
tial disclosure do not provide investors with remedies  ec 
those granted by American securities law. Legal action f, 
and rescission is not available as a practical matter in n 
countries. 49 For instance, although France bans insider ~ 
only mechanism for enforcement is a criminal proceeding 
the French government.  Other countries, such as Switzerl 
even prohibit this form of Wading abuse. ~° 

In theory, the Commission's  reporting rules could ap~ 
eign issuer who has never offered or l isted securit ies in 
States. The Securities Act A m e n d m e n t s  of 1964 require 
Commission exemption, disclosure by foreign issuers  wl 
ties are traded in the American over-the-counter mark, 
have more than $1 million in assets  and 500 shareholder; 
tice, however, the Commiss ion has provided these  for~ 

48. See memorandum from Douglas W. Hawes, LeBoeuf, Lamb, Leiby & MacRae} :~ 
to Members of the Subcommittee on International Securities Matters, Comparison of~'~ ~ 
SEC Form ZO-F and Annexes A & B of the EEC's Dru/t Sixth Directive, at 2 (Jan. 2,:i:~i 
1980). • " "~'~ 

49. el. letter of Merrill Lynch, Pierce, Fenner & Smith, Inc., to George A. Fitzsna- ~;~ 
mons, Secretary, Securities Exchange Commission (Jan. 15, 1981) (contained in the:~: 

ma~!~ SEC's Public File No. $7-849) (encouragi'.ng fore ' t~ issuers to use United States ~L~ 
kets would give investors "added protections of me  federal securities laws and cor~=~ 
sponding benefit of being able to sue under U.S. law in the U.S. courts rather than: 
overseas") .  ' "i~'~ 

50. Interview with Marie Claude Robert, Commission des Operations de Boursei~i 
in London (Oct. 27, 1981); Louis, The Unwinnable  War on In.~ider Trading, FORTUNEi!~ ~ 
July 13, 1981, at 72, 82. ' ~S! 

Recently a United States delegation, represented by officials from the SEC and the 
U.S. Department of State, met with Swiss government officials to discuss problems thel 
SEC has encountered, as a result of Swiss bank secrecy laws, in investigating sus~:::~ 
pected insider trading violations by persons trading in American markets throug ~ 
Swiss banks. A joint statement issued in Bern at the conclusion of the first round ¢i~ ii'.~ 
the tulk.q stated, inter a//a, that it was hoped that the discussions would lead to "mutu-~ 
ally acceptable procedures to assist in the investigation and prosecution of insidex:~:~. 
trading activities" in American markets. Wall St. J., Mar. 4, 1982, at 33, col  2. It was:~ 
also stated that further talk.~ would be necessary because of the complexity of the Is ~ :-~i!~ 
sue.  Id.  

51. Prior to 1964, only companies that offered their securities in the United 
or listed them on an American exchange had to file reports with the C o m m i s s i o n  
the Exchange Act. In 1964, however, Congress enacted § 12(g)(1), w h i c h  require  
panics with over $1 million in assets and over 500 shareholders to report to th~ 
miss ion.  15 U.S.C. §78/(g)(1) (1981). Congress also authorized the Commis.' 
exempt a foreign issuer from § 12(g) if such action is in the public interest  and q 
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with  s e ve r a l  e x e m p t i o n s  f r o m  its  r e p o r t i n g  r e q u i r e m e n t s ,  t h e  m o s t  
i m p o r t a n t  of w h i c h  is r u l e  12g3-2(b). I t  p r o v i d e s  t h a t  a f o r e i g n  i s sue r ,  
r e g a r d l e s s  of t h e  n u m b e r  of  i ts  A m e r i c a n  s h a r e h o l d e r s ,  is e x e m p t  
f rom all C o m m i s s i o n  r e p o r t i n g  r e q u i r e m e n t s  if  it f u r n i s h e s  to  t h e  
C o m m i s s i o n  for  p u b l i c  i n s p e c t i o n  c o p i e s  of  all m a t e r i a l  i n f o r m a t i o n  it  
m a k e s  pub l i c  in i ts h o m e  c o u n t r y  or  s e n d s  to  s h a r e h o l d e r s  p u r s u a n t  
to f o r e i gn  l aw or  e x c h a n g e  r u l e )  2 In  shor t ,  if  f o r e i g n  s e c u r i t i e s  a r e  n o t  
i s s u e d  or  l i s t ed  in  t h e  U n i t e d  S t a t e s ,  A m e r i c a n  i n v e s t o r s  wil l  r e c e i v e  
on ly  t h e  i n f o r m a t i o n  a b o u t  s u c h  s e c u r i t i e s  m a n d a t e d  b y  f o r e i g n  re -  
q u i r e m e n t s ,  w h i c h  a r e  g e n e r a l l y  l o w e r  t h a n  C o m m i s s i o n  

r e q u i r e m e n t s .  

2. G r e a t e r  I n v e s t m e n t  O p p o r t u n i t i e s  

The  i n c r e a s e d  of fe r ing  a n d  l i s t ing  of  f o r e i g n  s e c u r i t i e s  in  t h e  U n i t e d  
S ta t e s  w o u l d  p r o v i d e  A m e r i c a n  i n v e s t o r s  w i t h  g r e a t e r  o p p o r t u n i t i e s  
to p u r c h a s e  fo re ign  s e c u r i t i e s  n o t  t r a d e d  b y  A m e r i c a n  b r o k e r s .  53 

tent with investor protection. Id. § 78/(g)(3). The Commission has exercised this ex- 
empting authority in rule 1293-2, 17 C.F.R. § 240.1293-2 (1981). 

52. Rule 1293-2 also exempts foreign issuers from § 12(g) reporting requirements if 
the issuer has fewer than 300 shareholders residing in the United States. 17 C.F.R. 
§240.12g3-2(a)(1) (1981). Although holders of American Depository Receipts 
("ADR's"), see infra note 53, are included in determining the number of shareholders 
residing in the United States, ADR's themselves are exempt from the reporting re- 
quirements under § 12(g). 17 C.F.R. § 240.1293-2(c) (1981). 

53. Some foreign securities are traded in the United States through American De- 
pository Receipts ("ADR's"). Typically, an American bank will establish a foreign de- 
pository that accepts foreign securities. The bank will then sell ADR's, representing a 
beneficial interest in the foreign securities deposited abroad, to American investors 
and will perform certain services for the ADR holder, such as converting dividends 
into dollars and transmitting information concerning rights offerings. An ADR trading 
mechanism established by parties other than the issuer of the foreign security under- 
lying the ADR, such as an American bank or broker, is referred to as an "unsponsored" 
ADR. See generally McGuinness, Impact o f  United States Securities Laws on Distribu- 
tion and Trading of  Foreign Securities, 12 INT'L LAW. 133 (1978); Moxley, The ADR: An 
Instrument of  International Finance and a Tool o f  Arbitrage, 8 VnJ~ L. REV. 19 (1962); 
Tomlinson, Federal Regulation of  Secondary Trading in Foreign Securities, 32 Bus. 
LAw. 463 (1977); Note, SEC Regulation of  American Depositary Receipts: Disclosure, 
Ltd., 65 YALE Ld. 862 (1956). 

The unsponsored ADR may resolve some of the problems with trading in foreign 
securities. For example, an ADR will provide American investors with the opportunity 
to trade in foreign securities in the domestic market and will obviate many of the in- 
conveniences attendant to executing securities transactions in a foreign country. 
These inconveniences include physical transfer of bearer certificates, collection of divi- 
dends in foreign funds, delays in transit and in obtaining proceeds from sales, and 
ascertaining information concerning rights offerings. 

On the other hand, less disclosure will occur ff the securities of foreign issuers are 
traded through unsponsored ADR's than if the underlying foreign securities are issued 
or listed in the United States. The Commission has exempted ADR's from the report- 
ing requirements of the Exchange Act, 17 C.F.R. § 240.1293-2 (1981), reasoning in part 
that investors are interested in information about the issuers of the underlying foreign 
security, not the issuers of the ADP~ See SEC Release No. 8066, 32 Fed. Reg. 7845, 7845- 
48 (1987). Issuers of the underlying foreign securities, however, are also exempt from 
the reporting requirements of the Exchange Act if they do not issue or list their securi- 
ties in the United States and if they furnish to the Commission information made pub- 
llc in their home country pursuant to foreign law. See 17 C.F.B. § 240.1293-2 (1981). 
Therefore, if a foreign security is traded in the United States through an unsponsored 

1982] 



r 

Many small individual investors, unlike institutional investoJ 
not afford to establish a trading network with a foreign marke~ 
larly, small individual investors cannot easily obtain infor 
about the merits of foreign stock offerings or corporate develol 
affecting trading prices. Thus, investment in foreign securities 
be more feasible for many individuals if these securities were 
or listed in the United States. 
In particular, the voluntary entry of foreign issuers into 

States markets would allow American investors to enjoy the b 
of rights offerings by such issuers. For example, many foreign c 
nies, especially those in the United Kingdom and Australia, me 
nificant distributions through rights offerings to e~ 
shareholders. If the foreign company has issued and listed its 
ties in the United States, it may use a short and relatively in 
sive registration form to offer rights to its existing AIT 
shareholders. ~ If the foreign company has never issued or lis 
securities in the United States, however, the offering of right~ 
American shareholders entails a costly and time-consuming re 
tion process. Faced with this registration process, many foreig 
panies routinely have decided not to make their rights offer 
the United States to American shareholders, s5 This decisi~ 
been to the detriment of American shareholders (especially nc 
tutional) holding foreign securities. 

3. Reduced Transaction Costs 

In general, the transaction costs for purchasing foreign securi 
foreign markets are higher than the costs for purchasing foreJ 
curities listed on a stock exchange in the United States. An Am 

ADR and the foreign issuer of the underlying security has not issued or listed 
curity in the United States, American investors probably will receive only the i 
tion disclosed pursuant to foreign securities laws. These statutes generally ax 
less demanding than United States disclosure requirements. See supra notes 44 
accompanying text. 
Another problem in trading ADR's is that rights offerings of the foreign issue 

underlying securities cannot be forwarded to American ADR holders unless 
eign issuer registers the offered securities under the Securities Act. Because 
registration requirement, ADR holders usually do not have an opportunity tc 
rights offerings by foreign issuers. Letter from Dean Egly, Vice President, 
Guaranty Trust Co., to Commissioner Barbara S. Thomas (Aug. 10, 1981). 

54. See Release No. 6383, supra note 8. This Release promulgates a new 
integrated disclosure system for domestic issuers. Eligible foreign private issu, 
meet certain requirements will be able to register rights offerings using new F 
until the Commission approves an integrated disclosure system for foreign pr 
suers. Id. at 11384-85. To use Form S-3, foreign issuers must furnish all security 
residing in the United States with a copy of the issuer's latest annual report t, 
holders, if in English, and must send a copy of its latest Form 20-F filed with tl 
mission upon the written request of any United States security holder. 
alternative, the issuer may furnish a copy of Form 20-F to shareholders with 
prospectus. Form S-3, Instruction D, id. at 11,455 (to be codified at 17 C.F.R. § 
Form S-3 replaces Form S-16, 17 C.F_R. § 239.27 (rescinded by Release No. 638~ 
note 8, at 11,385, 11,401), which had similar advantages and requirements for 
issuers. ~ i ~  ' ~  

55. Interview with Dean Egly, Vice President, Morgan Guaranty Trust Co., in New ~ ~ 
York City (July 13, 1981); interview with Juris Padegs, Scudder, Stevens & Clark, in ~ ii ~" ~:~:: 
New York City (June 22, 1981) [hereinafter cited as Padegs interview]. For a discus- : , . ~  
sion of similar problems of American ADR holders, see supra note 53. ~ : :  
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investor who purchases directly on a foreign exchange without an 
American broker must pay a foreign brokerage commission, currency 
conversion charges, cable and shipping charges, and any taxes and 
exchange charges imposed in the foreign market, s6 If an American 
investor purchases foreign securities through an American broker, 
the investor may pay slightly more in commission fees, but conver- 
sion, cable, and shipping charges are usually absorbed by the bro- 
ker. 57 When an American investor purchases foreign securities from 
an American dealer, the investor pays a mark up that includes a 
profit margin in addition to the commissions and other charges in- 
curred by the dealer in purchasing foreign securities on foreign 
markets.S8 

Obviously, there are no charges for currency conversion, cable, or 
shipping in domestic trades. Furthermore, commission rates on most, 
if not all, foreign exchanges are fixed, whereas commission rates in 
the United States are negotiated. 59 A 1978 survey 6° quantified the dif- 
ference in transaction costs between domestic and foreign trades as 
well as the differences in transaction costs among foreign securities 
markets. The weighted average of total transaction costs for foreign 
trades was 1.3% of the purchase price. This average cost broke down 
as follows: •94% commissions and fees and .36% price disturbance. 61 
By contrast, the survey found that the weighted average of total 
transaction costs in comparable domestic trades was .79%, of which 
commissions and fees constituted .38%, while price disturbance com- 
prised .41%. 

56. Letter from Stan West, NYSE, to Robert C. Pozen, Caplin & Drysdale (June 17, 
1981) [hereinafter cited as June 1981 West letter]. 

57. Id. 
58. Id. 
59. Padegs interview, supra note 55. 
60. Address by C. Richard Bartels, Keystone Custodian Funds, Inc., Transact ion 

Costs and the Trading Experience ,  Financial Analysts Federation International Invest- 
ment Seminar (Feb. 5, 1979) [hereinafter cited as Bartels address]. 

61. Price disturbance represents the difference in the price of stock from the time 
an order is entered by the customer to the time the order is executed in full. The price 
disturbance in the Bartels study is expressed as a percentage of the total dollar 
amount of the trade. The price disturbance period in many of the transactions included 
in the Bartels study was one week- This relatively long execution period was caused by 
factors such as large institutional orders and less liquid international markets. 
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Table 5 ~"~ 

T R A N S A C T I O N  C O S T S  F O R  S A M P L E  O F  T R A D E S  I N  ~i! 
F O R E I G N  M A R K E T S  D U R I N G  1 9 8 0  62 "~ 

Total . ~ii ~ 
Number Value Commissions Price Transaction i ~ ~i, 

Country of Trades (Thousands) and Fees Disturbance Costs ~;~ 

Japan 52 $4,835 0.71% 0.92% 1.63% 
United Kingdom 17 3,058 1.46 0.08 1.54 
West Germany 16 2,434 0.47 -0.52 -0.05 
Netherlands 6 386 0.21 0.0 0.21 
Switzerland 9 1,720 0.43 4.53 4.96 
Hong Kong 10 947 1.30 -1.35 -0.05 
South Africa 5 873 0.0 -5.23 -5.23 
France 3 256 1.24 -0.49 0.75 
Australia 5 975 0.25 4.67 4.92 

?-,~ 

62. Bartels address, 5-u/,'a note  60. ~ :~ 
{In-~ 63. Interview with Nicholas Rey, Mend.ll Lynch, Pierce, Fenner & Smith, Inc. 

ternational), in New York City (July 13, 1981) [hereinafter cited as Rey interview];i~!~ 
interview with Yves-Andre Istel, Lehman Bros. Kuhn & Loeb, Inc., in New York City~!~ 
(July 13, 1981). .:!~ 

64. See supra  text accompanying note 56 . . . . .  ~ 
65. O'Connor letter, 5"upra note 23 . . . .  ~i;~ 
66. Id .  ~ .~c~ 
67. Id .  i:~! 
68. Interview with Howard Moss, U.S. Trust Co., in New York City (June 22, 1961); ~:~ 

interview with Howard Frantzen, Teachers Insurance and Annuity Association College ~4 
Retirement Equities Fund, in New York City (June 22, 1981); interview with Frederick ~; 
B. Whittemore, Morgan Stanley, in New York City (June 22, 1981). !~! 

1 7 2  [VOL. 5 0 : 1 5 5  ~ 

Securities professionals generally agree that the listing of more for- 
eign securities on stock exchanges in the United States would sub~ 
stantially reduce transaction costs for individual investors, e3 The~ 
expense of purchasing directly in foreign securities markets  is s imply 
too great for most individual investors, e4 Because the typical p u r -  
chaser of foreign securities buys indirectly, he or she often must  pay~ 
commissions to both an American broker-dealer and to a foreign bro~ 
ker-dealer acting in the principal market. 65 H the foreign securities ~ 
were listed on American stock exchanges, the American investoi?i~ 
would pay only one negotiated commission to an American broker-~il 
dealer. As mentioned above, the transaction costs would not include~ 
currency conversion, cable or shipping charges. ~'il 

Although all investors would benefit if more foreign securities wer~ i ~ 
offered in the United States or listed on American exchanges, institu,~ " 
tional investors would benefit less than individuals. Foreign b roke r~  
dealers court institutional investors by providing research and othe~!!i 
services that in effect reduce the fixed commission rate for purchas-i!!~ 
ing foreign securities, ee Institutional investors also have establ ished i 
communication networks and custodial relationships that substan~ 
tially reduce the marginal cost of any foreign trade, e7 Nevertheles~i~:i 
even institutional investors would welcome more listings of f o r e ~  
securities on stock exchanges in the United States. These l is t in~i  
would provide a competitive alternative to executing trades in for-~ 
eign markets and thereby would keep down the transaction costs of~;~ 
trading foreign securities, es More listings would also lead to in~!:~i i 
creased liquidity and depth in the markets for the sale of foreign sei~! ~ 
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curities. 69 Although professional money  manage r s  can easily b u y  
foreign securities in foreign markets ,  they  feel more  secure about  the  
ability to sell such securities if these  are l isted on an Amer ican  ex- 
change or the NASDAQ. ~o 

4. Research Services 

Retail investors have little American-based research available on for- 
eign issuers. 71 A limited number of American securities firms offer 
research coverage of these issuers. International brokerage houses 
that have overseas branches occasionally follow actively traded for- 
eign stocks. Three or four American brokers have established re- 
search staffs overseas, primarily in London and Tokyo. Nonetheless, 
major American brokerage firms follow fewer than fifty foreign com- 
panies as compared to their coverage of over one thousand United 
States concerns. 72 

Domestic research on foreign stocks is particularly important to 
American retail investors in properly assessing the risks inherent in 
trading foreign securities. In addition to putting historical and antici- 
pated earning levels on a basis comparable to United States firms, 
the research reports provide comparisons of industry data, insights 
into foreign currency factors, and corporate information commonly 
obtained by securities analysts in interviews with management. 
Moreover, foreign-based research does not address the differences 
between foreign and American accounting principles, procedures, 
and standards. 73 

If more foreign securities were issued and listed in the United 
States, retail investors certainly would receive the benefit of more re- 
search on these securities. Research departments of American 
brokerage firms generally cover a foreign stock only when the stock is 
expected to generate sufficient commission revenues to justify the 
coverage. Research coverage is usually initiated when a market is es- 
tablished in the United States as a resul t  of a public offering, a l is t ing 
on an American exchange, or active t rading on the  NASDAQ. Typi- 

69. Memorandum from Joel A. Ornstein and F. Scott Reding, Dean WiRer Reyn- 
olds, Inc., to Commissioner Barbara S. Thomas (Nov. 21, 1981), at 16 [hereinafter cited 
as Ornstein memo]. 

70. Interview with Frederick B. Whittemore, supra note 68. A recent study indi- 
cated that greater liquidity in securities and shorter periods between entry of a 
purchase or sell order and execution generally lower transaction costs. See Condon, 
Mea.vuring Equity Tran.~action Costa, Fro. ANALYST J., Sept.-Oct. 1981, at 60. Therefore, 
greater listings of foreign securities on American exchanges, by increasing liquidity in 
these securities and by reducing the period between order entry and execution, could 
lower transaction costs for institutional and individual investors. See supra note 61. 

71. Generally, only institutional investors can gain access to research coverage 
provided by foreign brokers and banks on foreign stocks. Ornstein memo, supra note 
69, at 15. 

72. Id. 
73. Id. 
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cally, the research departments  of the inves tment  bankinl  
manage a foreign stock offering in the United States provi( 
coverage of the foreign issuers after complet ion of the off~ 
research is subsequent ly  available for brokers  and trader 

5. Reduction o f  Other Risks 

When American investors purchase  foreign securi t ies in f( 
kets, they assume three risks in addition to the normal  r 
price performance: variation in exchange rates,  impositiol 
controls, and iniqnidity upon resale. Each of these  risks m 
gated, though not eliminated, by  the listing of foreign sect 
stock exchange in the United States. 

If a foreign stock is bought in a foreign market ,  its re t tm 
denominated in local currency and therefore its re turn  to 
can investor always depends on the rate of exchange be 
dollar and the local currency. The listing of a foreign st 
American exchange does not necessar i ly  lessen  the risk. T 
the stock may  still derive from its price in the  foreign mark  
ever, a foreign stock develops a larger market  in the Uni 
than in its home country, there may  be some reduct ion in 
risk to the extent that the price is no longer pure ly  a deriv~ 
price denominated in a foreign currency. 75 Further,  if the  r 
foreign bond issued and listed in the United States is denol 
dollars, trading in the bond entails  no exchange r i s k .  76 

One risk in buying a foreign securi ty in a foreign marke t  
issuer 's  government may impose capital  controls. These m~ 
form of prohibitions on extraterritorial remi t tance  of proc 
security sales or of outright confiscation of the securities. 77 
eign security is listed on a stock exchange in the United 2 
foreign government may  experience more difficulty in prol~ 
remittance or in confiscating the security. Nevertheless,  if~ 
trois are imposed they will depress  the price even of a sec 
outside the foreign country. 7e 

Finally, whenever  American investors purchase  foreign 
in foreign markets, there is always the risk that  the securiti 
be readily resold in that market. 79 In some foreign securitie: 
large blocks cannot be sold without disrupt ing trading; in c 

74, /do 
75. Edersheim letter, supra  note 46. In ternat ional  arbitrage, however,  r 

ize the effect of the larger American market .  Id. 
76. O'Connor letter, supra  note 23. 
77. Capital controls are not synonymous  with confiscation~ the Americ 

foreign securities located in the  foreign count ry  does not  general ly  lose 
rights when controls are imposed. Rather,  the  investor  usual ly  has the rigt 
securities and reinvest  the proceeds in the  foreign market .  Ede r she im 1, 
note 46. 

78. When a foreign government  imposes  capital  controls,  the curre  
country  also typically comes under  pressure .  The marke t  price of the  fc 
may decrease and the value of the stock m a y  deprecia te  on the  books of th 
investor as a resul t  of currency translations. Id. 

79. Interview with Howard Levine, Morgan Stanley,  in New York Ci| 
19sl). 
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resale side of the market  may dry up fom t ime to t ime. s° By contras t ,  
if a foreign security is listed on a stock exchange in the  Uni ted States ,  
a specialist is often available to purchase the  secur i ty  from inves tors  
who want to sell. Exchange rules in the Uni ted  States  are also 
designed to minimize trading disruptions and  to p reven t  manipula-  
tive practices. 

B. Benefits to Other American G~roups 

Besides investors, other  American groups would benefi t  if foreign se- 
curities were more easily issued and  l is ted in the  Uni ted States .  
These  groups  inc lude  A m e r i c a n  e m p l o y e e s ,  t a x p a y e r s ,  a n d  
regulators. 

1. Employment  and Income 

The most obvious beneficiaries would be the  employees  of the securi-  
ties industry and related service industries.  The securi t ies  i ndus t ry  
employs investment  bankers,  research analysts ,  brokers,  superv isory  
staff, secretaries, and clerks. The re la ted service indust r ies  inc lude  
lawyers, accountants, printers,  advertising firms, and  banks.  In addi- 
tion, employment  and income would be created in financial  cen te r s  
like New York, Boston, Los Angeles, Chicago, and  San  Francisco 
t h rough  i n c r e a s e d  fore ign  use  of ho te l s ,  r e s t a u r a n t s ,  a n d  
enter tainment ,  sl 

As an international  financial center, London has his tor ical ly gener-  
ated employment  and income for the United Kingdom. s2 In r e cen t  
years, London has replaced New York as the  center  of the  in te rna-  
tional bond market. New York is still the favored place for in te rna-  
tional stock offerings, however, because of the  dep th  and  l iquidi ty  of 
the United States equity markets.  If New York is to r e ta in  its p redom-  
inant  position in internat ional  stock markets  - -  and  the  e m p l o y m e n t  
and income associated with tha t  posit ion - -  the  Uni ted  States m u s t  
maintain an environment  receptive to the flow of offerings and  t rad-  
ing of foreign stocks. 

Table 6 below is derived from a hypothet ical  case s tudy  of a typica l  
equity or debt offering made by a foreign corporate  i ssuer  in t he  
United States. The table quantifies the  benefi ts  in gross r evenues  
flowing to various American industries.  The equi ty  and  debt  offerings 
are assumed to be of average size, $30 million and  $75 million, respec-  
tively, s3 As demonstra ted in Table 6, the  p r imary  beneficiaries  of 
these public offerings are the brokerage and  brokerage-re la ted indus-  

80. See Hertzberg, su/rra note 27, at 42, col 2. 
81. Roosa letter, supra note 30. 
82. Eberstadt letter, 5-upra note 22. 
83. The equity and debt offering case study assumes, inter alia, the following:, the 

equity offering amount is $30 million, With 1.5 million shares priced at $20; there is a 
gross spread of 6.5%, broken down into 1.5% for the management fee, 1.5% for the 
underwriting fee, and a 3.5% selling concession. The debt offering amount is $75 rail- 
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tries, which receive approximately seventy percent of the gross reve- 
nues generated by the equity offering and fifty-five percent of the 
revenues from the debt offering. The printing and publishing indus. 
try is the next major beneficiary, followed closely by the legal and 
accounting professions. These four industries receive approximately 
ninety-five percent of the gross revenues attributable to the public 
offering of the equity issue and ninety percent of the revenues of the 
debt issue. One must also note one possible benefit to the United 
States that is not reflected in Table 6: the gross revenues to the 
United States generated by secondary trading once a security is is- 
sued or listed in the United States might equal or exceed the reve- 
nues from an initial offering, a4 

Table 6 

FLOW-THROUGH OF B E N E F I T S  A T T R I B U T A B L E  TO 
P U B L I C  O F F E R I N G S  B Y  F O R E I G N  

C O R P O R A T I O N S  A N A L  Y Z E D  B Y  
I N D U S T R Y  a5 

Equity Offering 
Percentage of Amount Percentage of 

Industry $30 million (Thousands) $75 million 
Brokerage and 

Brokerage-Related 70.3% $1,527 54.4% 
Printing and Publishing 8.9 192 14.7 
Legal Profession 7.6 165 10.1 
Accounting Profession 7.0 150 7.9 
Hotel and Restaurant 1.3 29 2.4 
Government Fees 1.2 27 3.9 
Communications 0.6 14 1.1 
Transportation 0.6 12 1.0 
Commercial Banking 09. 4 2.5 
Miscellaneous 2.3 50 2.0 

Total 100.0% $2,170 100.0% 

Debt Offering 

Z Taxes 

Amount 
(Thousands)  

7 

$ 659 ~i 
179 ii, ! 
122 

29 
47 : 
13 ~ / 

30 
24 

$1,210 :i;i 

Increased foreign offerings and listings in the United States wol 
generate not only employment and income for those in the securit 
industries and related fieids, but also tax revenues  for the Unit 
States and the individual states where offerings are consummated 
activities related to the offerings take place. The increased incol 

:i! 

Lion, with a maturity of 10 years, and a gross spread of 1.0%, 0.2% of which is the man-~il 
agement fee, 09% the underwriting fee, and 0.6% the selling concession. "17~! 
With respect to both the equity and debt offering, the foreign issuing entity is nofi~i~ 

CanadlarL Three representatives of the company take two one-week trips to New Yorl~: 
City to interview investment bankers, consult with attorneys and accountants, and be~ !' 
gin organizing the details related to the contemplated offering. In addition, three reprey~ i 
sentatives from the issuer and two underwriter representatives visit eight American~ 
cities in approximately one week for informational meetings with American analystsy~ 
and institutional investors. The meetings consist of a series of luncheons, cocktail re.!~ 
ceptions and dinners at which the representatives introduce the company and discus-~ :~ 
its history, strategies and prospects. The company also conducts private meetings with~i~ 
selected institutional investors. Also assumed is an underwriter's pricing meeting in '.i 
New York over a two-day and two-night period. See Ornstein memo, supra note (~,::~i 
App. I, A-1 to A-4. ~ 

84. Id. at 13-14. ~'~ 
85. Id. at 13. 
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Foreign Issuers 
T H E  G E O R G E  W A S H I N G T O N  L A W  R E V I E W  

earned by brokers, bankers,  and res taurant  owners  would lead  to 
greater income taxes; the increased volume of securi t ies  t ransac t ions  
and related activity would lead to greater  sales taxes. For example ,  
the federal corporate and personal  income taxes a t t r ibutable  to an  
average public debt offering of $75 mil l ion by a foreign corporat ion 
have been est imated to range from $150,000 to $400,000; similarly,  the  
taxes from an average public equi ty  offering of $30 mil l ion have b e e n  
estimated to range from $300,000 to $600,000. 86 This tax revenue  would  
benefit all American taxpayers.  

'O 

Amount i :~  
housands)' (!~i 

$ 659 ~ 
179 -i~ 
]22 . ~  
95 ,!~! 
29 ~ 
47 " ~ 
13 : ~:~ 
12 :::~ 
30 ,~ 
24 :~! 

=1,210 
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:ri~ 3" Regulators 
Finally, the Commission as a regulator  would benefi t  f rom inc reased  

~ offerings and listings of foreign securi t ies in the Uni ted States. The  
i Commission has little regulatory jurisdict ion over Wading by Ameri -  

can investors in foreign securi t ies on foreign markets .  It often does 
~ not have the right to demand  a registrat ion s ta tement  for the securi-  
i:i: ties, nor does it have the authori ty  to bring enforcement  actions in  
ii~ response to fraudulent  or manipula t ive  practices. 

Moreover, United States courts are becoming more  sensi t ive to the  
;~i international repercussions engendered  by overzealous asser t ion of 
~; extraterritorial jurisdiction. The federal  courts are exhibi t ing  concern  
i over alienating other countries that  have substant ia l  in teres ts  in reg- 
: ulating transactions abroad, s7 At the same time, at least  one foreign 
~:~ country recently enacted a statute that  authorizes certain govern- 
i~[ ment officials to prohibit the country 's  citizens and corporations f rom 
~:~ cooperating with American investigationsY 8 

If foreign securities are i ssued  and  l isted in the United States, how- 
/ : :  ever, more transactions in the securi t ies of foreign i ssuers  will occur 
!!! in the United States. The propriety and  legality of applying the Amer-  
~,  ican securities laws to these  t ransact ions will be beyond  quest ion.  

iil ;i Accordingly, the Commission could ensure  that  Amer ican  investors  
receive adequate disclosure with respect  to these  securit ies,  and  

:'L 86. These estimates are based upon an assumed average pretax profit range of 
i:' 20~-40% on gross revenues and a marginal corporate and personal income tax rate 
!i/c ranging from 30%-50%. See memo from Joel A. Ornstein and F. Scott Reding, Dean 

WiRer Reynolds, Inc., to Commissioner Barbara S. Thomas (Dec. 11, 1981) for the in- 
i come estimates upon which these calculations are based. 
~/ 87. Cf. r r r  v. Cornfeld, 619 F2xl 909, 921 (2d Cir. 1980) (carefully examining Luxem- 
' bourg's interests before applying antifraud provisions of the United States securities 

laws even though foreign entity was plaintiff rather than defendant).  Thus, American 
~ investors who trade securities abroad may receive less protection in the future from 
i American courts. See address by Commissioner Barbara S. Thomas, Extraterritorial 

Application of  the United States Securities Lawa: The Need for  a Balanced Policy, 
Sixth Multi-Choice International Corporate Finance Conference, London (Oct. 29, 

: 1981) reprinted in 7 J. CORP. L __ (Winter 1982); 2 II~'L CONT. L & FIN. REV. 545-50 
(1981). 

r 

88. Protection of Trading Interests Act, 1980, enacted by the United Kingdom. For 
further discussion of this Act, see generally Note, Enjoining the Application o f  the Brit- 
ish Protection of  Trading Interests Act in Private American Antitrust  Litigation, 79 
MICH. L. Rzv. 1574 (1981). 

'OL. 50:155 ~ ~ i  ~ 1982] 177 



could supervise the trading of the securi t ies in conjunct ion wi th  the 
self-regulatory organizations subject  to the Commiss ion ' s  oversight.  

Notwithstanding this increased regulatory control, however ,  the 
Commission still may  encounter  problems ~" "o~,'~,'~ ~ , , '~ '~*~" ' -  ~--~ 
asserting subpoena authority over part ies  located outside the  United 
States who are affiliated with foreign issuers  offering and  l i s t ing  their  
securities here. Thus, some observers  have suggested that  the  Com- 
mission should at least consider  requir ing foreign issuers  
parties, as a condition to offering securi t ies in the Unitec 
consent to service of process in Amer ican  judicial  proce, 
cerning the federal securit ies laws and  in Commiss ion  in~ 
and administrative actions. 89 The desirabi l i ty  of manda t (  
to service of process, however, r emains  an unset t led  que: 
consent may  not provide Amer ican  investors with any  gre~ 
tion than is otherwise available to them. Further,  foreign i~ 
be deterred from offering and  l ist ing thei r  securit ies in 
States because of a fear of increased  Amer ican  ju r i sd  
them. The Commission is p resen t ly  considering this issl 
spect to the proposed integrated disclosure rules  I 
issuers. 9o 

III. Alleged Capital Drain f rom American Co; 

Although increased foreign part icipation in Amer ican  sec~ 
kets would bestow significant benefits  on Amer ican  inv( 
ployees, and taxpayers,  it a rguably  could injure one 
Americans - -  United States companies  proposing to rai 
The specific assertion is that  if more  foreign companies  iss 
their securities in the United States, Amer ican  investors 
their l imited capital to foreign companies ,  which would ( 
capital to their  respective foreign countries. As a result ,  
companies would be able to ra ise  less capital  from Ame~ 
tors for use in American operations or would pay higher  
this capital. 

As explained below, however, this fear appears  to be b~ 
unrealistic and parochial view of the capital-raising proc( 
sessment of the effects of foreign capital-raising on Americ  
raising must  take into account the  in ternat ional  character  
securities markets. The capital ra ised  through foreign offer 
United States is part ly suppl ied by  foreign investors and  1~ 
in American operations. In addition, the capital  ra ised by  
suers in the United States markets  is min iscule  compared t 
tal raised by American issuers  in United States markets .  
the net flow of capital on an internat ional  basis  historicaU~ 
toward American issuers,  ra ther  than  toward foreign issu( 

89. See Release  No. 6360, supra  note  1, at 58,520-21. 
90. Id. at 58,513, 58,520-21. 

178 

l 



adth the 
'ersight. 
ver, the 
tion and 
e United 
ing their 
he Com- 
~[ related 
;tates, t o  
_rigs con-: 

tigations 
• consent 
on. Sueh:~ 

uers ma~ 
te Unite~c 
tion ove 1 
: with re 
r foreig~ 

ities i 
stors, 

s e  ca] 
ne ani 
~ouldl 
:xpon 

ican iv 
,price! 

~SS. 

.'an 

r of 

r I o r ~ .  

ly has 
aers. 

=Ji i/!? 

%' 

Foreign Issuers 
THE GEORGE WASHINGTON LAW R E V I E W  

A. Anatomy of Foreign Offerings 
In calculating the impact of foreign offerings on American capital 
needs, the threshold questions are (1) what types of investors 
purchase foreign securities in United States markets; and (2) where 
are the proceeds from the sales utilized? Unfortunately, the available 
data do not definitively answer either of these questions, although 
some preliminary conclusions can be drawn on the basis of extensive 

~interviews with securities professionals. 
Foreign investors purchase a significant proportion of foreign se- 

i eurities offered in the United States. Estimates of this proportion 
:~ary from twenty to sixty percent for foreign offerings as a whole. 91 In 
i~gard to a specific offering, this proportion will vary according to sev- 
!~ral factors, such as the composition of the syndicate underwriting 
i~;he foreign offering. If the syndicate includes numerous foreign bro- 
~ker-dealers, the proportion of foreign buyers will be higher than in 
~yndicates composed solely or mostly of American broker-dealers. 
~o the r  key factor affecting the distribution of an issue is its matur- 
:,~;ir. Foreign investors are typically interested in intermediate-term 
i!i)ligations (five to seven years), but not in long-term obligations (fif- 
~!en years or more).92 Special features of a foreign offering are also 
~portant. For example, several Japanese convertible debentures 
i~re recently sold in the United States mainly to American investors. 
be bonds featured very attractive conversion prices and were quick- 
*i!, Converted; upon conversion, Japanese investors purchased most of 
h e stock. 93 A final factor is the relative popularity of the foreign corn- 
any in its home country and in the United States. If a company is 
~pular with investors in the home country, but unknown to most 
merican investors, its securities offerings will be purchased more 
~en by foreign investors.94 
'~ . 

~s final point suggests that a foreign company will not attempt to 
~er the American securities markets unless it has or intends to 
~e a significant presence in the United States. In fact, the over- 
lhelming majority of foreign companies that issue securities in the 
hited States have substantial operations here or are seeking to es- 
~!ish such operations. 95 For example, of the eight offerings be- 
li~en 1975 and 1980 by Japanese companies for which Merrill Lynch 
~il~ed as the managing underwriter, six were for Japanese compa- 

June 1981 West letter, supra note 56; Rey interview, supra note 63. 
See June 1981 West letter, supra  note 56. 
Id. 

Domestic and foreign offerings are often made simultaneously. Popularity in 
n e  country may facilitate and create some foreign demand for the American 
Ition. • • At the same time, an msue unpopular in a foreign country is less likely to 
! in the United States. Although American investors will comprise a large per- 
of the purchasers, a large part of the offering, being unattractive to foreign 

~, will probably not be sold. Id .  
Ornstein memo, supra note 69, at 18. 
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nies with substantial operations here. 96 According to Dean Witter, 
securities offerings in the United States provide foreign i s suers  With 
a source of United States dollars that can be used to f inance Ameri.  
can-based operations, international transactions denominated  in 
American dollars, or maturing dollar-denominated debt. 97 

, f i  

Investment bankers in Europe emphasize  that the nexus  to Ameri- 5 
can operations is particularly close in the case of debt offerings by =ii 
foreign issuers in the United States. 98 These  offerings currently  corn- :~ 
prise the overwhelming bulk of foreign offerings in the United States.:~!i i 
The bankers po int  out that the Euromarket for debt offe 
good if not better than the American debt market  am 
Euromarket is much less  regulated than the United Stat, 
Thus, given roughly equivalent interest rates in the Euron 
the United States market, the foreign issuer  will choose tc 
United States market only if it has a present  or near-term 
establishing an American base. This can take the form of 
plant, commercial distribution, or acquisition through e~ 
securities. 

B .  C r o w d i n g  o u t  

Although foreigners may purchase a significant proportion 
curities offered by foreign issuers in the United States aJ 
companies may channel much of the proceeds from these  
American operations, the argument still remains that forei, 
are crowding some American issuers  out of the United Stal 
markets. 99 As explained below, however,  the level of forei 
ties offerings in the United States has been so low relative t, 
of domestic securities offerings that the potential threat to 
issuers is quite modest.  In 1980, for example,  the total forei 
ties offerings in the United States were about $1.4 billion, wt 
total domestic securities offerings in the United States w 
$202 billion. 1°° Further, most foreign securities offerings in t 
States are for bonds; these  offerings do not affect the ability 
can companies to issue stock here. 1°1 Moreover, because  t] 
States government heavily dominates the American bond 

96. See Rey interview, s u p r a  note 63. 
97. S e e  Ornstein memo, supra note 69, at 18. A foreign corporation may also 

access to the United States markets for numerous other reasons. First, the breadt~ 
depth of the American capital market is attractive. Second, foreign corporations 
to diversify their funding sources~ once a company is known in the United States, 1 
lar access to American markets becomes more feasible. Third, and most  obvio 
American markets may provide more favorable interest rates than the Eurod 
bond markets. 

98. Interview with Rodney Ward, S.G. Warburg & Co., Ltd., in London (Oc 
1981); interview with Ted Botts, Goldman Sachs, in London (Oct. 27, 1981); inter 
with Jacob Rothschild, J. Rochschild & Co., Ltd., in London (Nov. 2, 1981); inter 
with Jason Bacon, Kidder Peabody & Co., Ltd., in London (Oct. 29, 1981); interview 
Milan Kerno, Dean Witter Reynolds Overseas, Ltd., in London (Oct. 30, 1981). ul 

99. Interview with Lawrence Dickey, Pepsico Corp., in New York City (J 
1981). 

100.  S e e  Ornstein memo, supra note 69, at 2 (citing INVESTMENT DEALERS' 
CORP. FIN. Dn~CTORY (March 1976-1980; Oct. 1981)). 

101. Between 1976 and 1980, foreign stock offerings in the United States ranged J 
less than $100 million per year to $400 million per year. During this same period, 
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foreign bond offerings of such relatively modest amounts probably do 
not significantly limit the ability of American companies to issue debt 
securities. 1°2 

Table 7 demonstrates that from 1976 to 1980 the capital raised by 
foreign issuers, including governmental entities, ranged from 0.7% to 
3.4% of the total capital raised in the United States markets. Tables 8 
and 9 separate these figures further into debt and equity offerings. 
Table 8 indicates that foreign issuers never attracted more than 3.2% 
of the debt capital raised in the United States from 1976 to 1980. Dur- 
ing this period, the figure dropped as low as 0.6%. Table 9 reveals that  
equity capital raised by foreign issuers between 1976 and 1980 gener- 
ally comprised between 1% and 3% of the total United States equity 
market, except in 1977 when the figure was 6.1%. 1°3 

Year 

Table 7 

PUBLIC DEBT AND EQUITY RAISED B Y  FOREIGN 
ISSUERS IN THE UNITED S T A T E S  CAPITAL 

MARKETS  (1976-1980) lO4 

Percentage of Total EqUity 
and Debt Capital 

Amount Raised Raised in American Market 
(Billions) 

1976 $4.7 3.0% 
1977 4.6 3.4 
1978 2.0 1.3 
1979 2.1 1.5 
1980 

Id. 

1.4 0.7 

eign debt offerings in the United States ranged from $1 billion to $4.5 billion per  year. 

102. See, e.g., Treasury Debt Issues Dominant  This Week on Securities Calendar, 
Wall St. J., Aug. 31, 1981, at 19, coL 3; Ornstein memo, supra  note 69, at 7-10. See also 
infra note 107. 

103. As discussed previously, the category "foreign issuers" does not include North 
American companies. See supra note 1. 

104. See Ornstein memo, supra note 69, at 3 (citing INVESTMENT DEALERS' Din., 
CORP. FIN. DmECTORY (Mar. 1976-1980; Oct. 1981)). 
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Table 8 

P U B L I C  D E B T  R A I S E D  B Y  F O R E I G N  I S S U E R S  I N  T H E  
UNITED S T A T E S  C A P I T A L  M A R K E T S  

(1976-1980) lo~ 

Year Amount Raised 
(Billions) 

Percentage of Total Debt 
Capital Raised 

in the American Market 

1976 $4.5 3.1% 
1977 4.2 3.2 
1978 1.9 1.3 
1979 2.0 1.5 
1980 1.1 0.6 

Year Amount Raised 
(Billions) 

Table 9 

P U B L I C  E Q U I T Y  R A I S E D  B Y  F O R E I G N  I S S U E R S  I N  
THE UNITED S T A T E S  C A P I T A L  M A R K E T S  

(1976 to 6/30/81)lo6 

Percentage of 
Total Equity 

Capital Raised 
in the U.S. Market 

1976 $0.2 2.4% 
1977 0.4 6.1 
1978 0.1 1.6 
1979 0.1 1.7 
1980 0.3 2.2 
1981 (to 6/30) 0.3 2.9 

Some m a y  suspect  tha t  for deb t  offerings t h e s e  aggrega te  mar  
figures are mis lead ing  because  the  mass ive  levels  of boiTowing 
Amer ican  federal,  state,  a n d  local g o v e r n m e n t s  1°7 m a y  disgu 
crowding-out  effects in  na r rower  sectors  of t he  marke t .  Table  10, h( 
ever, compares  public deb t  offerings a m o n g  n o n g o v e r n m e n t a l  cor 
ra t ions  of bo th  foreign count r ies  and  the  U n i t e d  Sta tes ,  
demons t r a t e s  tha t  the  foreign i s sue rs '  sha r e  of t he  A m e r i c a n  cor 
ra te  debt  marke t  is minute .  F rom 1976 to 1981, n o n g o v e r n m e n t a l  ( 
pora te  foreign i ssuers  a t t r ac ted  less  t h a n  one  p e r c e n t  of the  U n i  
S t a t e s  d e b t  c a p i t a l  r a i s e d  d u r i n g  t h i s  p e r i o d  b y  p r iv i  

105. Id. 
106. Id. at 4. 
107. The following table breaks down American entities raising debt into three c 

gories, and indicates that United States governmental issuers raised over 75% of 
debt capital in the American markets from 1976 to 1980. 
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corporations. 1°8 

Table D 
TOTAL PUBLIC  DEBT O F F E R I N G S  IN THE 

UNITED S T A T E S  CAPITAL  M A R K E T S  

i~N-oon-Canadian Corporations 
; Canadian Corporations 
~ Total Foreign Corporate Borrowings* 
i International Organizations 
Non-Canadian Governments and 

Government Guarantees 
i; Canadian Governments and 
~: Government Guarantees 

Total Foreign Noncorporate Borrowings 
i~/ Total Foreign Borrowings 
i~:American Corporations 
!Tederal Government 
iState and Local Governments 
:i ~ . Total United States Borrowings 
~Total Public Debt Securities 

Cumulative 
Amount 

(Billions) 
$ O.4 

2.1 

1976-1980 
Percentage 

--% 
0.3 

2.5 0.3 
6.8 0.9 

7.8 1.0 

11.2 1.5 
25.8 3.4 
28.3 3.7 

150.6 19.5 
478.0 62.1 
113.0 14.7 
741.6 96.3 

$ 769 .9  100.0% 
t:*Includes all corporate issues that bear no governmental guarantee. 

~ See Ornstem memo, 5-upra note 69, at 5. 
~i 108. Nongovernmental corporations are defined as those offering securities that  
~!~ bear no governmental guarantee. 
i.~: Because debt securities with long maturities are not typically available in the  
~LEuromarkets and foreign national markets, one might hypothesize that any increase in 
~ J foreign corporate borrowings would be primarily in the long-maturity ranges. Table E 
i Tbelow analyzes by maturity all public foreign borrowings in the United States deb t  
i~ market from 1976 through June 30, 1981. 
!~i Although roughly one-halt of foreign borrowings have occurred in the 15-years-and- 
S;<: over maturity band, over 85% of these borrowings were attributable to foreign entities 
i~! that are noncorporate or that have governmental guarantees. The non-Canadian corpo- 
~?i~ate issues in the 15-plus year maturity range account for less than one percent of all 
i~ f0reign borrowings in this maturity range. 
~i:i - Table E 
~; MATURITIES OF PUBLIC  DEBT O F F E R I N G S  B Y  F O R E I G N  
~ ENTITIES IN THE UNITED S T A T E S  C A P I T A L  M A R K E T S  

i~ Cumulative 1976-1981 
:: Amount (Billions) 
i~, , 0-7 8-15 15+ 

Years Years Years 
Canadian Corporations* $ - -  $0.2 $ 2.0 - -% 
Non-Canadian Corporations* m 0.3 0.2 

Total Foreign Corporations - -  0.5 2.2 
Other Canadian Entities 2.4 1.7 7.1 8.4 
Other Non-Canadian Entities 6.5 3.3 4.8 22.8 

Total Foreign Noncorporate 
Entities 8.9 5.0 11.9 31.2 

Total Foreign Entities $8.9 $5.5 $14.1 31.2% 
*Includes all corporate issues that bear no governmental guarantees. 

Percentage 
0-7 8-15 

Years Years 
7.7% 
1.1 
8.8 7.7 
6.0 24.9 

11.6 16.8 

17.6 41.7 
26.4% 49.4% 

15+ 
Years 
7.0% 
0.7 

Ornstein memo, supra note 69, at 8. 
Table F below compares the cumulative totals of public debt offerings with maturi- 

ties of 15 years or longer by American and foreign corporate issuers in the United 
States markets from 1976 to 1981. Table F does not support the theory that American 
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Year Amount  Raised 
(Bill ions) 

Table 10 

PUBLIC DEBT OFFERINGS B Y  FOREIGN CORPOB 
ISSUERS IN THE UNITED STATES CAPITAL 

MARKETS (1976 to 6/30/81)lo9 
Percenta~ 
Total Pu] 

Corporate 
Raisec 

in the Ame 
Marke 

1976 $0.2 0.8% 
1977 - -  - -  
1978 0.1 0.5 
1979 - -  - -  
1980 - -  - -  
1981 (to 6/30) 0.2 0.9 

T a b l e  11 s imi lar ly  i n d i c a t e s  t h e  n e g l i g i b l e  p e r c e n t a g e  q 
r a i s e d  by  fore ign  corporate  i s s u e r s  f r o m  1976 to  1981 in  t h e ,  
equity market in the United States. During this period, forq 
ers attracted less than 1.4% of the corporate equity capital 
the United States each year, except in 1977, when these it 
tracted 5.9% of the total. 

companies are being crowded out in the long-maturity market. The level 
corporate borrowings are 0~% of the total United States and foreign bor~ 
maturities exceeding 15 years. 

Table F 
UNITED STATES  P U B L I C  D E B T  O F F E R I N G S  WITH 

MATURITIES OF 15 Y E A R S  OR L O N G E R  B Y  
FOREIGN A N D  A M E R I C A N  C O R P O R A T I O N S  

Foreign Corporate Issuers* 
Canadian $ 2.0 
Non-Canadian 0.2 

Subtotal 2.2 
U.S. Corporate Issuers 

Industrials 43.9 
Bank & Finance 19.1 
Utilities 45.1 

Subtotal 108.1 
Total U.S. Public Debt Offerings $110.3 

Cumulative 
Amount 

(Billions) 

*Includes all corporate issues that bear no governmental guarantees. 
Ornstein memo, ~upra note 69, at 9. 

109. See Ornstein memo, ~u/rra note 69, at 7 (citing INVESTMENT 
Corn ~. Fro. DmEcToRY (Mar. 1976-1980; Oct  1981)). 
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Year 

Table 11 

TOTAL PUBLIC E Q U I T Y  O F F E R I N G S  B Y  F O R E I G N  
CORPORATIONS IN  THE UNITED S T A T E S  

CAPITAL M A R K E T S  (1976-1981) 11o 

Percentage of Total 
Corporate Public Capital 

Raised in the United States 
Amount Raised Capital Markets 

(Millions) * 

1976 $105 1.3% 
1977 392 5.9 
1978 10 0.2 
1979 - -  0 
1980 144 1.1 
1981 87 0.9 

C. Net Capital Flows 

Even if foreign securities offerings entail some modest capital out- 
flow from the United States, one must recognize that the ability of 

'%?~ i 

39.8 ii~ 
17.3 ~! 
4o.9 iii i 
98.0 ~, 

~oo.~ ~ 

*Includes initial public offerings of equity by foreign corporate issuers and  
excludes convertible debt offerings. 

The statistics set out in Tables 7 through 12 indicate that the 
amount of capital raised in the United States through debt and equity 
offerings by foreign corporations during the past five years general ly 
ranged from one to three percent of the total debt and equity capital 
raised in the American market. Accordingly, even a doubling in the 
volume of foreign securities offered in the American market would 
divert only a modest amount of capital from American issuers. 

1982] 

110. Id. 

American issuers to raise capital from foreign investors depends ulti- 
mately on the viability of the international securities markets. This in 
turn depends partly on the ability of foreign issuers to raise capital 
within the United States. During the past decade, the net internation- 
al flow of capital clearly has been toward American companies, ra ther  
than away from them. Although American investors have been in- 
creasing their holdings of foreign securities, foreign investors have 
been increasing their holdings of American securities at an even 
greater rate. Accordingly, American companies have a strong stake in 
the elimination of barriers to the free flow of international capital; 
any movement toward protectionism in the international securities 
markets would injure American companies more than foreign 
companies. 

Table 12 below summarizes the figures of the United States Treas- 
ury on the net flow of capital toward American companies in terms of 



i J stock transactions over the last decade. During this pe~ 
purchases of foreign stocks by foreigners were almost ten t 
net purchases of United States stocks by American res iden 
over, a recent economic analysis showed that the figures in 
on foreign purchases of American stocks were too low. i n  As 
the net flow of capital toward American companies  in terms 
transactions was probably greater during the 1970's than th~ 
in Table 12. 

Year  

Table 12 

CAPITAL F L O W S  FROM INTERNATIONAL 
TRANSACTIONS IN  S T O C K S  112 

(In Million# o f  Dollars) 

Net  P u r c h a s e s  of 
Foreign Stocks by  Ne t  P u r c h a s e s  of  

Uni ted  Sta tes  U n i t e d  S ta tes  S tock  
Res idents  b y  Fo re igne r s  

Ne t  Uniteq 
Capi ta l  Ir 

S toc  

1971 +$ 49 +$ 731 +$ q 
1972 - 409 + 2,188 + 2,1 
1973 - 176 + 2,790 + 2,1 
1974 - 184 + 540 + ' 
1975 + 188 + 4,678 + 4¢ 
1976 + 323 + 2,753 + 2,, 
1977 + 410 + 2,675 + 2,: 
1978 - 527 + 2,423 + 2,~ 
1979 + 786 + 1,658 + 
1980 + 2,084 + 5,358 + 3~ 
Total  +$2,544 +$25,794 +$23,: 

Similarly, in terms of bond transactions, the net flow of cap 
ing the last decade was markedly in favor of American comps 
shown by Table 13 below, net purchases of United States b 
foreigners were twice as high as net purchases of foreign b 
American residents. 

111. Willingham, Estimating Foreign Holdings of U.S. Equities, 7 S] 
TI~NDS, June 18, 1981, at 1. 

112. See U.S. D~.P~r OF TREASURY, TSEAStmY BULLETIN 103 (July 1981). I 
include primary offerin~gs and secondary trading in stocks (including North 
stock), though the primary offerings in American and foreign stocks were 
during this period. 
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Year 

Table 13 

CAPITAL F L O W S  FROM I N T E R N A T I O N A L  
TRANSACTIONS  IN  B O N D S  zz3 

(In Millions o/Dol lars)  

Net Purchases of 
Foreign Bonds by Net Purchases of 

United States United States Bonds 
Residents by Foreigners 

Net United States 
Capital Inflow in 

Bonds 

1971 +$ 935 +$ 2,375 +$ 1,440 
1972 + 1,031 + 5,197 + 4,166 
1973 + 993 + 2,266 + 1,273 
1974 + 2,218 + 567 - 1,651 
1975 + 6,338 + 2,761 - 3,577 
1976 + 8,774 + 9,298 + 524 
1977 + 5,096 + 27,022 + 21,926 
1978 + 4,182 + 7,007 + 2,825 
1979 + 3,855 + 3,956 + 101 
1980 + 846 + 10,355 + 9,509 
Total +$34,268 +$70,804 +$36,536 

Conclusion 

Both individual  and  ins t i tu t ional  A m e r i c a n  inves to rs  are  i n c r e a s i n g  
their holdings in securi t ies  of foreign issuers .  This  t r e n d  is l a rge ly  
attr ibutable to the  h igher  r e t u rn s  and  g rea t e r  d ivers i f icat ion of r i sk  
that foreign securi t ies  have p rov ided  over  the  pas t  d e c a d e  in  compar -  
ison to Amer ican  securit ies.  

At present ,  only a small  n u m b e r  of fore ign secur i t i es  are l i s ted  on  a 
United States nat ional  s tock exchange  or on  t he  NASDAQ.  As a re-  

~zc. 
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113. See id. These figures include primary offerings and secondary trading in bonds. 
Table G below indicates the amount of Eurobonds and foreign bonds (including North 
American bonds), issued from 1976 to 1980 by American corporations in private and 
public offerings. Table H indicates the amount of bonds issued in the United States 
from 1976 to 1980 by foreign corporations in private and public offerings. 

Table G 
BONDS ISSUED OVERSEAS B Y  AMERICAN CORPORATIONS 

(In Millions of  Dollars) 

1976 1977 1978 1979 1980 
Eurobonds $435 $1,130 $1,122 $2,872 $4,107 
Foreign Bonds 28 40 245 217 307 

Total $463 $1,170 $1,367 $3,989 $4,414 
See MORGAN GUARAtrrY TRUST Co., WORLD FINANCIAL MARKETS 15 (Dec. 1981). 

Table H 
BONDS ISSUED IN THE UNITED STATES 

B Y  FOREIGN CORPORATIONS 
(In Millions of Dollars) 

1976 1977 1978 1979 1980 
$3,072 $1,874 $1,641 $1,668 $1,212 

/~ee letter from Lyn Dominguez, NYSE, to Robert C. Pozen, Caplin & Drysdale (Nov. 6, 
1981). 
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sult, American investors generally purchase foreign securities in for- 
eign markets. Accordingly, assuming that American investors will 
continue to trade in foreign securities, the question is where the trad- 
ing should occur. 

On the basis of the available data, this article concludes that Amer- 
icans will receive greater benefits from increased participation by for- 
eign companies in the United States markets than from continued 
American purchases of foreign securities in the foreign markets. 
These benefits include more and better disclosure, lower transaction 
costs, and greater brokerage services for United States investorsl 
higher employment and income for securities professionals and re- 
lated service industries~ and increased tax revenues for the United 
States government and the American public in general. Although 
these benefits are relatively modest compared with the United States 
gross national product, the significant point is that the costs to the 
United States of expanding foreign participation in American m a r -  
kets are probably even more modest. 

The major argument against encouraging foreign issuers to offer: 
their securities in the United States is that American capital will be:)i 
diverted from American companies to foreign issuers. The available/~ 
evidence strongly suggests, however, that foreign investors purchasei~il 
a substantial portion of the securities offered by foreign issuers in the ii~ I 
United States. The evidence also indicates that  some foreign compa-~ 
nies utilize a considerable portion of the proceeds from these offer: ~ 
ings in their American operations. Moreover, securities offerings by ili 
foreign issuers do not appear to crowd American issuers out of the~ 
United States capital market. The securities offerings of foreign com-:~i 
parties comprise such a small part of the total capital raised in the i!: 
United States market that even a marked increase in these offering~!~ 
would probably have a negligible effect on American participants iii~ 
that market. At the same time, American companies have been able I 
to raise substantial capital in the overseas markets. American firm sji 
have become so attractive to foreign investors that  the net  interna~ 
tional flow of capital consistently has been toward these companie:~i~ 
rather than away from them. :::~!~ 

In evaluating the policy arguments for and against increased pari! 
ticipation of foreign issuers in the United States markets, one muSt~ 
bear in mind that the SEC rules are only one of many considerations~ 
influencing a foreign issuer's decision as to whether  to offer and trade~! 
securities in the United States. Numerous other factors, such as the~i! 
United States tax laws n4 and fluctuating interest rates, n5 have as sig=:~ 

114. For example, an important reason for the growth of American investment m :- 
foreign equity securities over the past decade was the expiration of the Interest Equal~Ai 
ization Tax in 1974. See Interest Equalization Act § 2(a), 78 Stat. 809, amended by I n t ~  
est Equalization Tax Extension Act of 1973, § 2, 87 Stat~ 12, repealed by Tax Reform 
of 1976, § 1904(a)(21)(A), 90 Stat. 1814. This was a tax on the differential in yield beef 
tween foreign and American investments, making foreign securities less attractive and~ 
consequently deterring foreign issuers from entering the United States markets. See 
Abrams memo, supra note 31, at 12-13. :~ 

115. The most important factor determining the type of financing a foreign firm uses: 
is the cost of capital. See U.S. D~.PT. OF COMMERCE, BUREAU OF ECONOMIC ANALYSIS,: 
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nificant an impact on a foreign issuer 's  decision. In addition, the  for- 
eign issuer 's  perception of the Commission 's  a t t i tude toward  foreign 
concerns will heavily influence its decision, regardless  of the  conten t  
of the Commission's rules. 11e Thus, the foreign corporate  c o m m u n i t y  
will probably perceive the Commission 's  del iberat ions dur ing the  
next few months regarding its integrated disclosure rules as presag- 
ing the Commission's regulatory direction for the next few years. 

There is no question, however, that the content of the Commis- 
sion's proposed rules and the burdens they impose upon foreign issu- 
ers will figure prominently when foreign issuers determine whether 
to enter the United States market .  The empirical  analysis  set  for th in 
this article suggests that  the benefits to Amer ican  investors  and  to 
the United States economy associated with the  entry  of foreign issu- 
ers into the United States marke t  outweigh the costs of such entry .  
Accordingly, it is incumbent  upon the Commission to examine  
whether it can reduce the legal barr iers  to en t ry  by  foreign i s suers  
into United States markets,  while ensur ing  tha t  Amer ican  inves tors  
still receive material disclosures. 

In this effort, the Commission should not be content  to a s su re  tha t  
the legal rules for capital-raising by foreign issuers  in the  Uni ted  
States are similar in form to the legal rules for capital-raising by  
American issuers in the United States.  As others  have d e m o n s t r a t e d  
persuasively, facially equal rules create  significant bar r ie rs  to foreign 
entry into the United States capital marke t s  because  of n u m e r o u s  
practical differences between foreign issuers  and Amer ican  issu-  
ers. 117 Nor should the Commission a s sume  tha t  every line i tem in its 
prospectus requirements  for Amer ican  issuers  is necessar i ly  mate -  
rial with respect  to foreign issuers.  11s 

Rather, the Commission needs to take an empirical  approach  in 
reaching conclusions about its proposed rules for foreign companies  
issuing securities in the United States .  The Commiss ion  should  
closely examine the economic data  on Amer ican  inves tment  in for- 
eign securities and international flows of capital, as set  for th in this  
article and other sources. The Commiss ion should also careful ly  
study the comments on its rule proposals  from par t ic ipants  in the  
international securities markets  - -  investors,  issuers,  and  broker-  
dealers. With the benefit of these  data  and  these  comments ,  the  Corn- 

UNITED STATES DmECT INVESTMENT ABROAD 117 (1981). Thus, as interest rates increase 
in the United States, the desirability of raising money in the United States through 
debt securities diminishes. 

116. See O'Connor letter, ~ui~ra note 23~ Edersheim letter, supra note 46. 
117. See Note, supra note 16, at 1419-20. 
118. Indeed, modifications in disclosure requirements for foreign issuers, see supra 

text accompanying notes 1-6, may stimulate the Commission to reexamine the efficacy 
of these requirements for American issuers. 
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