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MEMORANDUM OF UNDERSTANDING 

I .  I n t r o d u c t i o n  

1 .  This  HOg i s  a s t a t e m e n t  o f  i n t e n t  s e t t i n g  f o r t h  the  u n d e r -  

s t a n d i n g s  reached by the  d e l e g a t i o ~  of  Swi tze r l and  and the  

United S t a t e s  a c t i n g  on b e h a l f  o f  t h e i r  r e s p e c t i v e  governments 

( e the  p a r t i e s  ~) to  e s t a b l i s h  m u t u a l l y  a c c e p t a b l e  mean8 f o r  

improving i n t e r n a t i o n a l  law enforcement  coope ra t ion  in  the  

f i e l d  of  i n s i d e r  t r a d i n g .  These unders t and ings  cont inue  a long 

t r a d i t i o n  of  law enforcement  coopera t ion  between Swi tzer land  

and the  United S t a t e s  ar~ were reached in  the  course  of  

c o n s u l t a t i o n s  between r e p r e s e n t a t i v e s  o f  Swi tze r l and  and 

the  United S t a t e s  in  .Bern on March • and 2w 1982e and £n 

Washington,  D.C. on August 30 and 31, 1982: The Swiss d e l e g a -  

t i o n  was headed by M i n i s t e r  ~ean Zwahlenw head of  the  Economic 

and F i n a n c i a l  Se c t i on  o f  the  Federa l  Departme'nt o f  Fore ign 

A f f a i r s ,  and inc luded  o t h e r  r e p r e s e n t a t i v e s  of  the  8aid  

departnentw Lutz Krauskopfw Deputy Chief  o f  D l v i s i o n r  

and L ione l  F r e i ,  Chie f  o f . S e c t i o n ,  In  the  Fede ra l  Department 

o f  ~ u s t l c e  and Pol lce0  a~l  ~ e p r e s e n t a t l v e s  o f  the  Fede ra l  

• Denking Commission and the  Swiss Na t iona l  Bank. The d e l e g a t i o n  

0£ the Unite~ S t a t e s  inc luded  ~ h n  H. Fedders ,  D i r e c t o r  o f  

the  D iv i s ion  of  Enforcement o~ .h3 S e c u r i t i e s  and Exchange 

Commission (gSECe)w Edward Fo Greenew General  Counsel of  the  

- .  
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whose b e h a l f  the  t : a n s a c t i o n  was a f f e c t e d  and o t h e r  r e l e v a n t  

i n f o r m a t i o n .  However, Swiss law p r o h i b i t s  banks in p r i n c i p l e  

from d i s c l o s i n g  i n fo rma t ion  wi th  r e s p e c t  to  a customer  u t i l i z i n g  

I t s  se rv i ces .  

4.  The par t l@s concluded t h a t  the  conduct  of  persons  who 

u t i l i z e  Swiss banks to  e f f e c t  s e c u r i t i e s  t r a n s a c t i o n s  In  the  

Uni ted S t a t e s ,  In  o rde r  to  take  advantage of  m a t e r i a l  non-  

p u b l i c  i n f o r = a t i o n ,  i s  d e t r i m e n t a l  to  the  i n t e r e s t s  of  both 

n a t i o n s .  

5. On the b a s i s  of  the  foregoing  c o n s u l t a t i o n s ,  the  p a r t i e s  

r e a f f i r m e d  the  two c o u n t r i e s '  i n t e r e s t  in  mutual  a s s i s t a n c e  

In law enforcement  m a t t e r s  In accordance wi th  m u t u a l l y  

a ccep t a b l e  procedures  and In conformi ty  with  i n t e r n a t i o n a l  

and n a t i o n a l  lawr In p a r t i c u l a r  a s s i s t a n c e  :with r e s p e c t  t o  

t r a n s a c t i o n s  e f f e c t e d  by persons In pos se s s ion  of  m a t e r i a l  

non-pub l i c  i n f o r m a t i o n .  

6,  During the consu l t a t i ons  the p a r t i e s  engaged In  an 

exchange of  op in ions  pu r suan t  to  A r t i c l e  39, paragraph 1 

o f  the  T rea ty  Between the  United S t a t e s  and the  ~ i s s  

Confede ra t ion  on Mutual &ss i s t ance  In  Cr iminal  Kattersw 

which became e f f e c t i v e  on January 23w 1977 ( the 'J1,977 T r e a t y J ) .  

S ec t i on  I I  o f  t h i s  Memorandum of  Understanding memoria l izes  the  

exchange of  op in ions  and r e l a t e d  unders tand ings  t h a t  the  

p a r t i e s  have reached .  
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a .  A r t i c l e  1 ,  p a r a g r a p h  1 og t h e  1977 T r e a t y  

p r o v i d e s  t h a t  t h e  C o n t r a c t i n g  P a r t i e s ' u n d e r -  

t a k e  t o  a f f o r d  each  o therw £n a c c o r d a n c e  w i t h  

p r o v i s i o n s  o f  the Treatyw-mutua l  ass is tance  

I n  " L n v e s t l g a t l o n s  o r  c o u r t  p r o c e e d i n g s  In  

r e s p e c t  o f  o f f e n s e s  t h e  p u n i s h m e n t  o f  which 

f a l l s  o r  would f a l l  w i t h i n  t h e  J u r i s d i c t i o n  

o f  t h e  J u d i c i a l  a u t h o r i t i e s  o f  t h e  r e q u e s t i n g  

S t a t e  or  a s t a t e  o r  c a n t o n  t h e r e o g ,  m T h i s  meansw 

f o r  example ,  t h a t  an i n v e s t i g a t i o n  by t h e  SZC 

s h o u l d  be c o n s i d e r e d  an i n v e s t i g a t i o n  £ o :  which 

a s s i s t a n c e  cou ld  be f u r n i s h e d  (1£ t h e  o t h e r  

r e q u i r e m e n t s  o£ t h e  T r e a t y  a r e  met )  a s  long  a s  

t h e  l n v e s t i g a t l 0 n ' r e l a t e s  t o  c o n d u c t  which m i g h t  • 

be d e a l t  w i t h  by  t h e  c r l n i n a l  c o u r t S o  

b° The 1977 T r e a t y  r e q u i r e s  t h a t  a p a r t i c u l a r  

o f £ e n s e  be a c r ime  unde r  t h e  laws  o f  e a c h  

n a t i o n  i n  o r d e r  £o r  c o m p u l s o r y  a s s i s t a n c e  t o  

be r e q u i r e 4  under  t h e  T r e a t y .  The p a r t i e s  

u n d e r s t a n d  t h a t  t r a n s a c t i o n s  a f f e c t e d  by 

p e r s o n s  I n  p o s s e s s i o n  o f  m a t e r i a l  n o n - p u b l i c  
% 

i n f o r m a t i o n  c o u l d  be an o f f e n s e  u n d e r  A r t i c l e s  

148 ( f r a u d ) #  159 ( u n ~ a i t h f u l  management)  o r  162 
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u n d e r t a k e  to  c o n s i d e r  w h e t h e r  c o m p a r a b l e  d i p l o m a t i c  n o t e s  

s h o u l d  be exchanged  w i t h  r e s p e c t  t o  o t h e r  o f f e n s e s  r e l a t i n g  

t o  s e c u r i t i e s  t r a n s a c t i o n s  c o v e r e d  by  t h e  T r e a t y .  

X I I .  The P r i v a t e  & g r e e m e n t ~ n g  Memberm 
o f  t h e  Swiss  Banke r s  ~ & s s o c i a t i o n  

1o The p a r t i e s  r e c o ~ n i z e  t h a t  t h e r e  may be s e c u r i t i e s  

t r a n s a c t i o n s  e f f e c t e d  i n  t h e  U n i t e d  S t a t e s  b y  Swiss  banks  

a c t i n g  on b e h a l f  o f  p e r s o n s  who p o s s e s s  m a t e r i a l  n o n - p u b l i c _  

i n f o r m a t i o n ,  f o r  which  c o m p u l s o r y  m e a s u r e s  would n o t  be 

a v a i l a b l e  unde r  t h e  1977 T r e a t y .  Such a s s i s t a n c e  cou ld  n o t  

be o r d e r e d  I f  a v a i l a b l e  i n f o r m a t i o n  d i d  n o t  i n d i c a t e  t h e  

e x i s t e n c e  o f  an o f f e n s e  unde r  t h e  Swiss  P e n a l  Code.  As t h e  

Swiss Federal Council will submit to the Parliament a bill 

on t h e  m i s u s e  o f  i n s i d e  i n f o r m a t i o n ,  t h i s  l a c u n a  cou ld  be 

f i l l e d .  For  o a s e s  i n  which  t h e  T r e a t y  i s  n o t  a p p l i c a b l e ,  o r  

i n  v h i c h  i t  i s  n o t  p o s s i b l •  t o  ~ la ther  e v i d e n c e . b y  employ ing  

c o m p u l s o r y  p r o c e s s ,  p e n d i n g  t h e  e n a c t m e n t  o f  Such l e g i s l a t i o n ,  

t h e  p a r t i e s  d i s c u s s e d  • p r o p o s e d  p r i v a t e  Agreement  unde r  t h e  

a e g i s  o f  t h e  Swiss  Ban k e r s  e A s s o c i a t i o n w  which  would p e r m i t  

p a r t i c i p a t i n g  banks  t o  d i s c l c s e  t h e  i d e n t i t y  o f  • c u s t o m e r  

. and  c e r t a i n  o t h e r  1 r e l evan t  l n f o r m a t i o n r  u n d e r  c e r t a i n  s p e c i f i e d  

c i r c u m s t a n c e s ,  i n  r e s p o n s e  t o  • r e q u e s t  made by  t h e  Depa r tmen t  

o f  O u s t i c e  on b e h a l f  o f  t h e  SEC and. p r o c e s s e d  t h r o u g h  t h e  
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d e f i n e  the  c i r c u m s t a n c e s  under  which the  Commission o f  

Enqu i ry  " s h a l l  s be s a t i s f i e d  t h a t  t he  SEC h a s - r e a s o n a b l e  

grounds  to  make the  r e q u e s t .  In  a l l  o t h e r  c a s e s  i n  which 

t h e  c r i t e r i a  a r e  no t  mete t h e  p a r t i e s  unde r s t and  t h a t  

t h e  Commission o f  Enqu i ry  w i l l  be r e q u i r e d  t o  r ev i ew  the  

i n f o r m a t i o n  s u b m i t t e d  by t h e  8EC to  dec ide  whe the r  i t  I s  

r e a s o n a b l y  8 a t i s f i e ~  t h a t  t h e  SEC has  r e a s o n a b l e  grounds  

t o  make a r e q u e s t .  A c c o r d i n g l y ,  t h e  p a r t i e s  unders tand* 

t h a t  a f a i l u r e  by t he  8EC t o  meet  t he  t h r e s h o l d  c r i t e r i a  

s p e c i f i e d  in  t he  p r i v a t e  Agreement s h a l l  no t  r e s u l t  i n  any 

p r e sumpt ion  t h a t  t he  SEC does  n o t  have r e a s o n a b l e  grounds  

t o  s a k e  the  r e q u e s t  f o r  a s s i s t a n c e  under  t h e  te rms o f  t he  

p r i v a t e  Agreement an~ t h i s  Memorandum of  U n d e r s t a n d i n g .  

- The p a r t i e s  u n d e r s t a n d  t h a t  t he  f a i l u r e  o f  a bank c u s -  

tomer  t o  provAde i n f o r m a t i o n  which may demons t r a t e  t h a t  

t h e  t r a n s a c t i o n  in  q u e s t i o n  was n o t  made in  v i o l a t i o n  o f  

t h e  Uni t ed  S t a t e s  s e c u r i t i e s  lawsw as  p rov ided  f o r  by the  

p r i v a t e  Agreement,  s h a l l  n o t  r e s u l t  i n  any p resumpt ion  of  

g u i l t ,  

. The p a r t i e s  u n d e r s t a n d  t h a t  £ n f o ~ a t i o n  o b t a i n e d  t h r o u g h  

t h e  ~echanism e s t a b l i s h e d  by t h i s  memorandum and the  p r i v a t e  

& g r e ~ e n t  w i l l  be used o r  i n t r o d u c e d  as  ev idence  o n l y  i n  
o ~ • b q  
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t h a t  a r e p o r t  s u b m i t t e d  by a bank p u r s u a n t  t o  the  te rms of  

the  p r i v a t e  Agreement may n o t  be t r a n s m i t t e d . t o  t he  SEC 

v i t h o u t  c o n s i d e r a b l e  h a t - n e i t h e r  t o  the  e s s e n t i a l  I n t e r e s t s  

o f  S v i t z e r l a n d  o r  t o  t h i r d p e r s o n s  who a p p e a r  t o  have no 

r e l a t i o n s h i p  t o  t h e  o f f e n s e  which gave r i s e  t o  t h e  r e q u e s t  

f o r  a s s i s t a n c e .  I n  such c a s e s t  I t  i s  unde r s tood  t h a t  t he  

F e d e r a l  O f f i c e  f o r  P o l i c e  M a t t e r s  v i i i  use  i t s  b e a t  e f f o r t s  
o 

t o  a d a p t  t he  r e p o r t  so  t h a t  u s e f u l  I n f o r m a t i o n  may be 

p r o v i d e d  to  t he  SEC w i t h o u t  c a u s i n g  such harm to  t he  i n t e r e s t s  

o f  t h i r d p e r a o n a  o r  t o  S w i t z e r l a n d .  In  the  same s p l r i t t  I t  

I s  unde r s tood  t h a t  t h e  S~C v i i i  ~udge t h i s  o p i n i o n  as  one 

ma~e £n good f a i t h  an~ use  m o d e r a t i o n  vhen c o n s i d e r I ~  

a l t e r n a t i v e  measu re s .  

• C o n s u l t a t i o n s  IV. F u r t h e r  . . . . . . .  

1.  In  o r d e r  t o  c o n t i n u e  and improve i n t e r n a t i o n a l  law 

en fo rcemen t  c o o p e r a t i o n  i n  a manner c o n s i s t e n t  w i t h  t h e  

i n t e r e s t s  o f  bo th  na t ionsw the  p a r t i e s  u n d e r s t a n d  t h a t  t h e  

SEC and t h e  F e d e r a l  O f f i c e  f o r  P o l i c e  M a t t e r s  w i l l  u n d e r -  

t a k e  f u r t h e r  c o n t a c t s  o r  c o n s u l t a t i o n s  i n  the  f u t u r e  when 

the  need t o  do so i s  r e c o g n i z e d  m u t u a l l y .  

2~ There  w i l l  be c o n t ~ . ~  o r  c o n s u l t a t i o n s  between t h e  

P a r t i e s  conce rn ing  t h e  fo~xoving  m a t t e r s s  
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C .  

unaer  t h e  p r i v a t e  Agreement and t h e  1977 T r e a t y  

as  w e l l  a s  t h e  e f f e c t  o f  such t e r m i n a t i o n  on 

t h i s  memorandum. 

The P a r t i e s  a g r e e  t h a t  any q u e s t i o n s  o r  d i s -  

p u t e s  between then  ~ w i t h  r e s p e c t  t o  t h e  i n t e r -  

p r e t a t i o n  o r  a p p l i c a t i o n  o f  t h i s  Memorandum o f  

Un4ers tandlngw the  exchange o f  o p i n i o n s  Inc luded  

h e r e i n  p u r s u a n t  t o  A r t i c l e  39w p a r a g r a p h  1.  o f  

t h e  1977 T r e a t y  o r  t he  o p e r a t i o n  o f  the  p r i v a t e  

Agreement s h a l l ,  be s e t t l e d  by means o f  con-  

s u l t a t i o n s .  

• V. O t h e r .  

I .  N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  hereinw t h e  

p a r t i e s  ag ree  t h a t  t h i s  Memorandum does n o t  modi fy  o r  supe r sede  

any laws o r  r e g u l a t i o n s  in  f o r c e  i n  t h e  Un i t ed  S t a t e s  o r  

S w i t z e r l a n d .  

2.  The p a r t i e s  ag ree  t h a t  t h e y  do n o t  i n t e n d  t o  c o n f e r  

any r i g h t  on any cus tomer  o f  a bank which i s  a s i g n a t o r y  o f  

t h e  p r i v a t e  Agreement t o  J u d i c i a l  r ev i ew  i n  t h e  c o u r t s  o f  the  

t h e  U n i t e d  S t a t e s  w i t h  r e s p e c t  to  any d e c i s i o n  to  d i s c l o s e  

i n f o r m a t i o n  t o  Un i t ed  S t a t e s '  a u t h o r i t i e s  under  t he  te rms o f  

t h e  p r i v a t e  Agreement .  



14th July, 1982 

A G R E E M E H T  X V Z  

o f  the Swiss Bar~ers ~ A s s o c i a t i o n  v l t h  
regard t o  the hand l i ng  o f  reques ts  f o r  
£ n f o r ~ a t l o n  from t h e  $ecu r£ t l es  a n d  
Exchange Connlss£on  o f  t h e  Un£ted S t a t e s  
on t h e  sub:Sect o f  m i s u s e  o f  :Lns£de 
l n f o r n a t £ o n  

" I n  c o n s i d e r a t i o n  Of t h e  I n ~ u l r ~ e s  from t h e  5 e c ~ r l t ~ e s  ~ I  

Exchange C o m £ s s l o n  ( h e r e a f t e r  8 SEC) o f  t h e  Un£ted S t a t e s  

on t h e  n£suse  o f  £ns£de £ n f o r n a t ~ o n  and so f a r  a s  t h e  banks  

c a n n o t  be o b l i g e d  t o  f u r n i s h  £ n f o r m a t i o n  t o  t h e  a p p r o p r £ a t e  

Sw£ss a u t h o r £ t £ e 8  f o r  submiss£.on, t o  "the $EC i n  a l e g a l  a s s £ s t -  
• % 

a n t e  p r o c e d u r e ,  t h e  me~ber banks  o f  t h e " p r e s e n t  Agreement 

( h e r e a f t e r  8 t h e  banks)  u n d e r t a k e  t o  r e s p e c t  t h e  f o l l o w i n g  

s t l p u l a t £ o n s  8 • 

e ~  
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1 .  The Board  o f  D i r e c t o r s  o f  t h e  Swi s s  B a n k e r s  e 

& s s o c L a t i o n  s h a l l  appoLn t  a CommissLon o f  £nquLry  

( t h e  mCommiss£onU) composed o f  t h r e e  members  and  • 

t h r e e  d e p u t i e s .  N e i t h e r  t h e  memberw o f  t h e  

Commission n o r  t h e i r  d e p u t i e s  n a y  exercLse an 

e x e c u t i v e  f u n c t i o n  £n a company v h l c h  i s  s u b j e c t  

t o  t h e  F e d e r a l  Law on Banks and S a v i n g s  Banks , - .  

2 .  ~s  s e l e c t e d  r e p r e s e n t a t i v e s  o f  t h e  b a n k s  

i n  a c c o r d a n c e  w l t h A r t i c l e  47,  p a r a g r a p h  1 ,  o f  t h e  

F e d e r a l  Law on Banks and S a v i n g s  Banksw t h e  members  

Of t h e  Commlssionw t h e i r  d e p u t i e s  and s t a f f  a r e  

bound by  t h e  r u l e  o f  b a n k i n g  s e c r e c y  fo~ a l l  t h e  

f a c t s  o f  w h i c h  them a r e  a p p r i s e d  I n  t h e  c o u r s e  o f  

t h e  p r o c e d u r e  s e t  o u t  by  t h e  p r e s e n t  K g r e e m e n t .  

° .  

3. The Commission s h a l l  be domic i led  a t  the o f f i c e s  

o f  the Swlss Bankers '  &ssoc la t l on .  

4. The Commission s h a l l  o rganize i t s  own s e c r e t a r i a t .  



( l l )  £ t  has  o t h e r  m a t e r i a l  i n d i c a t i o n s  t h a t  t,  he 

t r a n s a c t i o n s  r e f e r r e d  t o  i n  B o above were  made 

£n v i o l a t i o n  o f  U.S.  i n s i d e r  t r a d i n g  l a w s .  The 

Commission s h a l l  be s a t i s f i e d  £n a l l  c a s e s  £n 

which  t h e  d a l l y  t r a d i n g  volume o~ such  s e c u r i t i e s  

i n c r e a s e d  50 I o r  more a t  any  t i m e  d u r i n g  t h e  

,25  t r a d i n g  days  p r i o r  t o  such announcement  above  

t h e  a v e r a g e  d a i l y  t r a d i n g  volume o f  such  s e c u -  

r i t i e s  d u r i n g  t h e  p e r i o d  from t h e  gOth t r a d i n g  

day  t o  t h e  BOth t r a d i n g  day  p r i o r  t o  s u c h  

announcement  o r  t h e  p r i c e  o f  such s e c u r i t i e s  

v a r i e d  a t  l e a s t  50 ~ o r  more d u r i n g  t h e  25 t r a d i n g  

d a y s  p r i o r  t o  such announcement .  I n  a l l  o t h e r  c a s e s ,  

t h e  Commission s h a l l  r e v i e w  t h e  i n f o r m a t i o n  s u b -  

m i t r e d  by t h e  SEC t o  d e c i d e  whe the r  i t  i s  r e a s o n a b l y  

s a t i s f i e d  t h a t  t h e  SEC has  r e a s o n a b l e  g rounds  

t o  make t h e  Znqu£ry~ 

5 .  t h e  I n q u i r y  i s  accompanied by an" u n d e r t a k i n g  by  

t h e  SEC n o t  t o  d i s c l o s e  t h e  i n f o r m a t i o n  t o  be 

p r o v i d e d  p u r s u a n t  t o  A r t i c l e  4 . 3 .  t o  any  p e r ~ n  

e x c e p t  i n  c o n n e c t i o n  w i t h  an SEC i n v e s t i g a t i o n  o r  

a law e n f o r c e m e n t  a c t i o n  i n i t i a t e d  by t h e  SL~ . 

a g a i n s t  a l l e g e d  p u r c h a s e r p  o r  s e l l e r s  o f  t h e  
- e F e ~ ° r  
~:omp~y  s s e c u r i t i e s  o ~ © a l l  o p t i o n s  t h e  r e f o r Q  f o r  

v i o l a t i o n s - o f  U.S .  £ n s i d e z  t r a d i n g  laws i n  c o n n e c t i o n  

w i t h  t h e  A c q u i s i t i o n  o r  B u s i n e s s  Combina t ion .  



4 .  T o g e t h e r  w i t h  t h e  r e p o r t ,  t h e  bank s h a l l  f l l e  w i t h  

t h e  Commission a l l  m a t e r i a l s  r e c e i v e d  f rom t h e  

customer. 

5 .  I f  t h e  Commission n e e d s  f u r t h e r  l n f o r m a t £ o n  f o r  

t h e  s a k e  o f  t h e  I n q u i r y ,  £ t  w i l l  a p p r o a c h  t h e  SEC 

t h r o u g h  t h e  F e d e r a l  O f f £ c e  f o r  P o l £ e e  M a t t e r s .  



~ r t i c l e  $ 
i i  i 

The cus tomerp  . w i t h i n  t h e  n e a n i n g  o f  ~ r t i e l e s  2 t o  S 

he reo£e  ~ n c l u d e s  t h e  b e n e f i c i a l  o ~ e r  o f  t h e  a s s e t s  

£ d e n t l f £ e d  i n  a c c o r d a n c e  w i t h  t h e  ~ r t i c l e s  $ t o  $ o f  

t h e  Agreement  d a t e d  Oul¥  lw 1982 on t h e  o b s e r v a n c e  o f  

c a r e  i n  a c c e p t £ n g  f u n d s  and  on t h e  p r a c t i c i n g  o f  

bank£ng s e c r e c y .  



A r t i c l e  8 

Q 

In  t h e  c a s e  o f  any d o u b t  a r i s i n g  a s  t o  t h e  m a t e r i a l  

a c c u r a c y  o f  t h e  r e p o r t  f u r n i s h e d  by t h e  bank ,  t h e  

C o m i s s i o n  by i t s e l f  o r  t h e  SEC, t h r o u g h  t h e  a p p r o -  

p r i a t e  c h a n n e l s ,  may r e q u e = t  t h e  F e d e r a l  Banking COm- 

m i s s i o n  t o  e x a m i n e w h e t h e r  t h e  r e p o r t  g i v e n  conforms 

tO t h e  f a c t s  and tO t h e  p r e s e n t  J~greement. The bank 

s h a l l  p r o v i d e  a l l  i n f o r m a t i o n  needed f o r  e x a m i n a t i o n .  • 

I f  any  m a t e r i a l  i n a c c u r a c y  l s  d i s c o v e r e d e  an amended- 

r e p o r t  showing t h e  c o r r e c t  i n f o r m a t i o n  s h a l l  be 

fo rwarded  t o  t h e  F e d e r a l  O f f i c e  f o r  P o l i c e  M a t t e r s .  

tO be fo rwarded  t o  t h e  SEC. Any o t h e r  a p p r o p r i a t e  measu re s  

o f  t h e  F e d e r a l  Banking Commission Ln acco rdance  wit.h 

" t h e  p r o v i s i o n s  o f  t h e  F e d e r a l  Law on Banks and Sav ings  

Banks a r e  r e s e r v e d .  



- -  6 m l ,  - -  

( i i )  

t o  t h e  SEC t h e  Connniss ion ' s  r e p o r t  p u r s u a n t  

t o  A r t i c l e  ?, o r  

a r e q u e s t  f o r  r e v i e w  p u r s u a n t  t o  A r t i c l e  8 

h e r e o f  i s  r e c e i v e d ,  o n . t h e  s i x t i e t h  day  a f t e r  

t h e  d a t e  o f  r e c e i p t  o f  such  i n q u i r y  where  no 

amended r e p o r t  p u r s u a n t  t o  A r t i c l e  8 h e r e o f  

has  been i s s u e d ,  o r  on t h e  t e n t h d a y  a f t e r  

t h e  d a t e  a n y  amended r e p o r t  under  A r t i c l e  ? 

which has  been  i s s u e d  i s  fo rwarded  t o  t h e  $EC, 

w h i c h e v e r  i s  e a r l i e r #  oE 

B Q 

b) t h e  p r o c e e d i n g s  i n  a U.$ .  c o u r t  have t e r m i n a t e d  

i n  a f i n a l  Judgement ,  by  c o n s e n t  o r  o t h e r w i s e ,  n o t  

a d v e r s e  to  t h e  c u s t o m e r ,  o r  

C) t h e  S E C ' c o n s e n t s  i n  w r i t i n g .  

4 .  The e v l d e n t i a r y  p r o o f  c o n c e r n i n g  t h e  c o n d i t i o n s  l i s t e d  

unde r  2 a ) ,  b) and c) and 3 a ) ,  b ) ' a n d  c) h e r e o f  s h a l l  

be  communicated t h r o u g h  t h e  F e d e r a l  O f f i c e  f o r  P o l i c e  

Katterm. 



! 

A r t i c l e  11 
• m 

The Agreement  i s  £n f o r c e  f o r  a f i x e d  p e r i o d  o f  t h r e e  

y e a r s  a s  f rom . o . o ° . . . ° . . . ° .  ° Zt  s h a l l  be  t h e r e a f t e r  

r enewed  on a y e a r  t o  y e a r  b a s i s  i f  n o t  t e r m i n a t e d  b y  one  

o f  I t s  members b y  g i v i n g  a d v a n c e  n o t i c e  o f  a t  l e a s t  

s i x  months  a d d r e s s e d  t o  t h e  S w i s s  B a n k e r s  e A s s o c i a t i o n .  

Zn t h e  c a s e  o f  I t s  b e i n g  t e r m l n a t e d ,  a l l  p a r t i e s  t o  

t h e  Agreement  u u s t  be i n f o r m e d  t h e r e o f  w £ t h o u t  d e l a y s  

t h e y  t h e n  have  t h e  r i g h t ,  w i t h i n  a month  f rom t h a t ,  d a t e ,  _ 

t o  become a p a r t y  to  s u c h  t e r m i n a t i o n  e v e n  v h e n t h e r e  £s  

no l o n g e r  s i x  months  to  r u n  up t o  t h e  e x p i r a t i o n  o f  t h e  

t e r m i n a t i o n  t e r m .  The A g r e ~ e n t  s h a l l  r e m a i n  £n f o r c e  and 

. e f f e c t  f o r  t h o s e  members v l ~  h a v e  n o t  t e r m i n a t e d  I t .  

The Agreement  w i l l  be a b r o g a t e d  I n  t h e  c a s e  o f  t h e  Swis s  

l e g i s l a t u r e  e n a c t i n g  l e g i s l a t i o n  on t h e  m i s u s e  o f  i n s i d e  

£ n f o r m a t £ o n .  

° :  

Z n t h e  c a s e  o f  t h e  Agreement  b e i n g  a b r o g a t e d ,  p r o -  

c e e d i n g s  a l r e a d y  I n s t £ t u t e d  w i t h  t h e  F e d e r a l  O f f i c e  

f o r  P o l i c e  H a t t e r s  r i l l  be  c a r r i e d  t h r o u g h  t o  s e t t l e m e n t .  



MEMORANDUM OF UNDERSTANDING 

BETWEEN THE GOVERNMENT OF THE UNITED STATES 
OF AMERICA AND THE GOVERNMENT OF SWITZERLAND 
ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS AND 

ANCILLARY ADMINISTRATIVE PROCEEDINGS 

I. Introduction 

• ° _ _ 

i. This Memorandum of Understanding (MOU) is a statement 

of intent setting forth the understandings reached by the 

delegations of the United States and Switzerland acting on 

behalf of their respective executive authorities (the Parties) 

to improve their cooperation in the field of international law 

enforcement. These understandings continue a long tradition of 

law enforcement cooperation between Switzerland and the United 

States and were reached in the course of consultations between 

representatives of Switzerland and the United States. 

On the basis of the foregoing consultations, the Parties 

reaffirmed the two countries' interest in mutual assistance in 

criminal matters and ancillary administrative proceedings under 

Article 1 of the Treaty between the Government of the United 

States of America and the Government of Switzerland on Mutual 



or tax fraud as defined under Swiss law. Such cooperation may 

include assistance in locating and hearing witnesses, producing 

and authenticating judicial or business records and serving 

judicial or administrative documents. 

2. The Treaty, in particular, has been used on numerous 

occasions by the law enforcement authorities of both countries. 

The Parties understand that the procedures provided by the 

instruments should be used as a first resort whenever available 

and to the extent applicable. The Parties will use their best 

efforts to interpret and apply the instruments to provide 

assistance when requested by the Central Authority of the other 

Party and to streamline the implementation process of the 

instruments in order to improve their practical availability 

and effectiveness. 

III. Early Warning/Consultations 

1. In o r d e r  to continue and  improve international law 

enforcement cooperation in a manner consistent with the 

interests of both countries, the Parties understand that the 

appropriate authorities will undertake contacts or 

consultations in the future when the need to do so is 

recognized mutually. 



may prejudice the successful completion of a n  investigation 

or proceeding; and 

(c) the Central Authorities have had 30 days, or other 

mutually agreed perio~ of time, within which to consult in 

an effort to resolve the matter to their mutual 

satisfaction. 

Even where the above conditions have been met, the Parties will 

continue to exercise moderation and restraint in undertaking to 

enforce unilateral compulsory measures to which the other 

objects or to block enforcement Df such measures. 

4. The Parties understand further that they will use their 

best efforts to insure that the information obtained in such 

communications is handled with appropriate care to prevent it 

from becoming public and, in particular, will not be disclosed 

to any person except officials dealing with the case concerned 

and, once an official request has been presented, parties 

having a right of appeal in connection with the handling of the 

request. 

IV. Moderation and Restraint 

Where the above-mentioned mechanisms are not available to 

obtain evidence in areas covered by this MOU the Central 

Authorities will, with a view to avoiding or minimizing 



counterfeiting, extortion, robbery or terrorism (which may also 

involve money laundering) can be circumstantial evidence of the 

existence of organized crime. 

In view of these considerations, the Parties understand 

that the Central Authorities will continue their practice of 

using their best efforts to interpret and apply the 

instruments, in particular, such provisions that deal with 

organized crime and drug trafficking, in such a way as to 

provide assistance to the widest extent possible. 

VI. Legal Status 

This MOU is not intended to create legal obligations. It 

embodies statements of intent of the two Parties. The Parties 

further understand that this MOU does not modify or supersede 

any laws or regulations in force in Switzerland or in the 

United States. This MOU is not intended to create any rights 

enforceable by private parties and does not impose any 

obligations on the legislative and judicial branches of the 

Parties. 



DEPARTHENT OF STAT~ 
WASHINGTON 

l | ove~ber  10, 1987 

E x c e l l e n c y ,  

" X have t h e  honor  t o  r e f e ~  t o  t he  Tcea ty  be tveen  t h e  

U n i t e d  S t a t e s  o f -Amer i ca  and t h e  Swiss C o n f e d e r a t i o n  on 

Nu tua l  A s s i s t a n c e  i n  C c l B l n a l  K a t t e r s , .  v h i c h  vas  s i g n e d  on 

Kay 25e 1973e and became e f f e c t i v e  on J a n u a r y  23, 1977 

( ' T c e a t y ' } ,  and  i n  p a r t i c u l a ~  t o  Pa ragzaph .3  o f  

A r t i c l e  1 .  T h a t  p r o v i s i o n  p r o v i d e s  t h a t  " t h e  competent  

a u t h o r i t i e s  o f  t h e  C o n t r a c t i n g  P a r t i e s  may a g r e e  t h a t  

a s s i s t a n c e  asprovided by t h i s  T r e a t y  w i l l  a l s o  b e g r a n t e d  

i n  c e r t a i n  a n c i l l a r y  administrative p r o c e e d i n g s  ~n r e s p e c t  
! 

Of m e a s u r e s  wh ich  may be t a k e n  a g a i n s t  t h e  p e r p e t r a t o r  o£ 

an o f f e n s e  f a l l i n g  v i t h i n  t h e  p u r v i e v  o f  t h i s  T r e a t y .  a 
o o 

In  c a s e s  i n v o l v i n g ,  t r a d i n g  of  s e c u r i t i e s  by p e r s o n s  £n 

p o s s e s s i o n  o f  m a t e r i a l  n o n - p u b l i c  i n f o r m a t i o n r  t he  

o f f e n d e r s  n a y  n o t  o n l y  be . f o u n d / g u i l t y  and s e n t e n c e d  i n  a 
4 

" c r i m i n a l  p r o c e e d i n g  b u t  a l s o  may be s u b j e c t  t o  o t h e r  

s a n c t i o n s  i n  o r d e r  t h a t  . t he  . h a m  caused  by t h e  o f f e n s e  i s  

- r e p a i r e d  o r  t h a i ' t h e  . o f f e n d e r s  a r e  d e t e r r e d  from s£m£1ar- .  

-conduct  i n t h e  f u t u c e .  I t  i s  t h e r e f o r e - t h e  u n d e c s t a n d i n g  

o f  t h e  U n i t e d  S t a t e s  Govermnent t h a t r  i f  a s s i s t a n c e  under  

H i s  E x c e l l e n c Y ~ . ,  .--~: .- :.. 

Klaus  J a c o b i ,  

J~nbassador o f  S w i t z e r ~ a n d .  



p r o v i s i o n s  of  t he  Uni ted  S t a t e s  s e c u r i t i e s  laws or t he  

r u l e s  and r e g u l a t i o n s  p romulga ted  t h e r e u n d e r ~  and 

(5) Enforcement  p r o c e e d i n g s  conduc ted  b e f o r e  t he  SEC or  

an  a d m i n i s t r a t i v e  law Judge i n  which t h e  r e v o c a t i o n  o~ 

s u s p e n s i o n  o f  the. r e g i s t r a t i o n  o f  a r e g u l a t e d  e n t i t y e  or  a 

s u s p e n s i o n  Or bar  o f  a p e r s o n  from b e i n g  a s s o c i a t e d w i t h  

such  an e n t i t y ,  as  a r e s u l t  o f  v i o l a t i v e  conduc t  i s  s o u g h t .  

I t  iS  agreed  t h a t  t h e  T r e a t y  p r o v i d e s  an i m p o r t a n t  

means o f  o b t a i n i n g  i n f o r m a t i o n  needed t o  e n f o r c e  t h e  

C r i m i n a l  or  p e n a l  laws o f  t h e  Uni ted  S t a t e s  and t h a t  t he  

T r e a t y  s h o u l d  be used t o  t h e  e x t e n t  f e a s i b l e .  I t  i s  

f u r t h e r  unde r s tood  t h a t  an i n v e s t i g a t i o n  by t h e  SEC i s  t o  

be c o n s i d e r e d  an i n v e s t f g a t i o n  f o r  which  a s s i s t a n c e  can be 

f u r n i s h e d  ( i f  the  o t h e r  r e q u i r e m e n t s  o f  t h e  T rea t~  a t e  

m e t ) . a s  l ong  as  the  i n v e s t i g a t i o n  r e l a t e s  t o  conduc t  which 

migh t  be d e a l t  w i th  by t h e  c r i m i n a l  c o u r t s  o f  t he  Un i t ed  

S t a t e s .  

I have t h e  f u r t h e r  honor  t o  s t a t e ,  on b e h a l f  o f  t h e  

U n i t e d  S t a t e s  Goverrmente t h a t : i / f  a s s i s t a n c e  under  t h e  
• . . . ~  

T r e a t y  c o u l d  be g r a n t e d  w i t h  a v iew ~ o p o s s i b l e  c r i m i n a l  

p r o c e e d i n g s  ~n Swl tzer landw a s s i s t a n c e  w i l l  a l s o  be 

g r a n t e d  i n  c o n n e c t i o n  w i t h  t h e f o l l o w i n g  i n v e s t i g a t i o n s  

and p r o c e e d i n g s ,  i n c l u d i n g  i n v e s t i g a t i o n s  t h a t  may l e a d  t o  

such  p r o c e e d i n g s e  t h a t  ace  conduc t ed  by competen t  Swiss 
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. .  

a r t i c l e  l e  P a r a g r a p h  3 o f  t h e  T rea tya  wh ich  6 h a l l  e n t e r  

i n t o  f o r c e  on  t h e  d a t e  o f  Your E x c e l l e n c y e s  n o t e  i n  r e p l y .  

&ccep te  E x c e l l e n c y t  t h e  r enewed  a s s u r a n c e s  o f  my 

h i g h e s t  c o n s i d e r a t i o n .  

~ o r  t h e  ~ e c r e t a r y  o f  8 t a t e z  


