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The Honorable Harry A. Blackmun 
J u s t i c e ,  Supreme Cour t  o f  

t h e  United S t a t e s  
One F i r s t  S t r e e t ,  N.E. 
Washington, D.C. 20543 

Dear J u s t i c e  Blackmun: 

I a m  w r i t i n g  t o  t e l l  you t h a t  I thoroughly  en joyed  your  opin-  
i o n  i n  t h e  Dirks  case and to  thank you f o r  making p l a i n  t h a t  t h e  
d e v i l  can  c i t e  S c r i p t u r e  f o r  h i s  purpose.  

The Dirks  d e c i s i o n  i s  unques t ionably  a n o t h e r  s t e p  i n  t h e  
s t e a d y  narrowing by t h e  Cour t  of t h e  i n v e s t o r  p r o t e c t i o n  contem- 
p l a t e d  by t h e  s e c u r i t i e s  laws. As you p o i n t  o u t ,  it i s  v e r y  ha rd  
t o  unders tand  why, i f  (as a l l  a p p a r e n t l y  concede) S e c r i s t  cou ld  
n o t  t r a d e  on material in fo rma t ion  f o r  himself  o r  f o r  o t h e r s ,  he 
shou ld  be al lowed t o  g i v e  t h a t  i n f o r m a t i o n  t o  a selected r e c i p i -  
e n t  t o  u s e  f o r  trades f o r  t h e  r e c i p i e n t ' s  b e n e f i t .  

Analogiz ing  t h e  Dirks  problem to t h e  problems r a i s e d  when 
c o r p o r a t e  e x e c u t i v e s  make s t a t e m e n t s  t o  s e c u r i t i e s  a n a l y s t s  w a s  
unnecessary  -- e x c e p t  t o  e rode  i n v e s t o r  p r o t e c t i o n  a g a i n s t  i n -  
sider t r a d i n g .  Pre-Dirks case l a w  l e f t  l i t t l e  doubt  t h a t  i f  a 
c o r p o r a t e  e x e c u t i v e  s i n g l e d  o u t  a p a r t i c u l a r  a n a l y s t  t o  g i v e  him 
i n f o r m a t i o n  as s i g n i f i c a n t  ( i . e . ,  as material) as t h e  i t e m  of  i n -  
fo rma t ion  which S e c r i s t  gave t o  Di rks  and t h e  a n a l y s t  t h e r e a f t e r  
t r a d e d  b e f o r e  d i s c l o s i n g  it, bo th  would be i n  v i o l a t i o n  o f  lob-5. 
For  i n f o r m a t i o n  as s i g n i f i c a n t  as t h a t  h e r e  invo lved  a c o r p o r a t e  
e x e c u t i v e  shou ld  be r e q u i r e d  t o  make a " p u b l i c "  announcement 
rather t h a n  t o  g i v e  it t o  a s i n g l e  a n a l y s t ,  however i n n o c e n t l y .  
Gene ra l ly ,  c o r p o r a t e  e x e c u t i v e s  who are h o n e s t l y  a v a i l a b l e  t o  
i n q u i r i n g  a n a l y s t s  g i v e  s o l i t a r y  i n q u i r e r s  i n f o r m a t i o n  which 
c o n s t i t u t e s  on ly  a p i e c e  of  a l a r g e r  mosaic; t h e  h o n e s t  ana- 
l y s t ' s  t a l e n t  and d i l i g e n c e  may p rov ide  t h e  o t h e r  p i e c e s  t o  
make the whole mosaic "material" and l e g i t i m a t e l y  advantageous.  
The problem c r e a t e d  by that  p rocess  i s  how to  f a s h i o n  a r u l e  
t h a t  p e r m i t s  such  in fo rma t ion  t o  f low from i n s i d e r s  b u t  s t i l l  
i n t e r d i c t s  t h e  t r a n s m i s s i o n  to  (and knowing u s e  by) a s i n g l e  
a n a l y s t  of a s i g n i f i c a n t  or "material" i t e m  of  i n fo rma t ion .  
Tha t  problem h a s  no th ing  t o  do w i t h  t h e  Dirks  i s s u e .  To u s e  
t h e  Dirks  f a c t  s i t u a t i o n  t o  f a s h i o n  a r u l e  making t h e  p r o p r i -  
e t y  of t h e  a n a l y s t ' s  t r a d i n g  t u r n  on t h e  f i n a n c i a l l y  s e l f - a g -  
g r a n d i z i n g  motives  of  t h e  t i p p e r  i s  t o  g u t  i n v e s t o r  p r o t e c t i o n  
a g a i n s t  i n s i d e r  t r a d i n g  by r e c i p r o c i t y  of one sor t  o r  a n o t h e r .  
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As you sugges t ,  i n  order to  avo id  t h e  d i f f i c u l t y  of  deter- 
mining when in fo rma t ion  i s  material, t h e  Cour t  r e q u i r e s  (a)  in-  
q u i r y  i n t o  t h e  motives of t h e  t i p p e r  and (b) d e c i s i o n  as to  
which b e n e f i t s  t o  t h e  t i p p e r  (e .g . ,  e x p e c t a t i o n  of f a v o r s  t o  
come, p s y c h o l o g i c a l  rewards, or cash  on t h e  b a r r e l h e a d )  domi- 
n a t e  h i s  a c t i o n .  The d i f f i c u l t i e s  of such a p r o c e s s  are cer- 
t a i n l y  n o t  less than  t h o s e  it p u r p o r t s  t o  avoid .  And no less 
impor t an t ,  t h e  r u l e  a p p a r e n t l y  announced rests on a wrong p r i n -  
c i p l e  -- i .e. ,  on a requi rement  o f  b reach  of  f i d u c i a r y  duty.  
The c i t a t i o n  t o  the Morqan case i n  f o o t n o t e  22  ( e s p e c i a l l y  i n  
l i g h t  of t h e  import  of f o o t n o t e  14) emphasizes t h a t  the  a p p l i -  
c a b i l i t y  of  a uniform f e d e r a l  r u l e  w i l l  depend on whether t h e  
t i p p e r  breaches a f i d u c i a r y  du ty  as d e f i n e d  by local l a w  -- 
u n l e s s  J u s t i c e  P o w e l l  t h i n k s  the  s e c u r i t i e s  s t a t u t e s  i n v i t e  
f e d e r a l  c o u r t s  to create a k ind  of f e d e r a l  e q u i t y  j u r i s p r u -  
dence o r  common law!!  Nothing i n  t h e  language o r  h i s t o r y  o f  
t h o s e  s t a t u t e s  s u g g e s t s ,  and t h e i r  p o l i c y  i s  c e r t a i n l y  a t  odds 
w i t h ,  making t h e  p r o p r i e t y  of i n s i d e r  or t i p p e e  behav io r  t u r n  
on f i n a n c i a l l y  se l f - aggrand iz ing  motives  o r  on v a r i a t i o n s  i n  
loca l  f i d u c i a r y  l a w .  

Please f o r g i v e  my long ramble. I t  i s  d e p r e s s i n g  t o  watch 
t h e  Cour t  undoing what Congress and the  c o u r t s  wrought i n  t h e  
p a s t .  But it i s  encouraging t o  read d i s s e n t s  l i k e  yours .  They 
keep the f lame burning.  
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S i n c e r e l y ,  
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