THE WHITE HOUSE
WASHINGTON

June 22, 2004

MEMORANDUM TO THE PRESIDENT

FROM: GENE B. SPERLING/SARAH ROSEN WARTELL
. CHARLES BRAIN/JOEL WIGINTON
SUBJECT: DECISION ON BANKRUPTCY REFORM LEGISLATION
cCt JORN PODESTA
ISSUE PRESENTED:

Smmmmwvmmmm:ﬂmmmwbmhupmymfmkmuwm
over. Ths Republicans agreed to make some further concessions on a couple of the outstending
issucs, but the final resolution fails to address our concems on three key issues you noted in your
. recent letter to the Congressional leadership: the homestead exemption, discharge of penalties for
. violations of clinic accesa laws, and en exemption from the Fair Debt Collection Practioes Act
(FDCPA) for check collectars. These problems come 'on top of the dissatisfaction many of your
advigors fee! with the balance struck in the bill's other provisions. Senator Daschie has asked
about your intentions and believes that a strong, clear message from you quickly could enhance
thoehancesofohtamhgawto—mmungmugm. -

. Your advisors unantmously recommend that you send another letter to the Congress thats (1)

. indicmtes thas yous will veto the bill that Lott described as final; (2) strongly tmplies that poss will .
sign no blll without adequate clinic access provisions; (3) stresses your concerns with the
current resolution of the check collector and homestead issues and the lack of balance in the
remainder of the blll; but (4) urges the Congress to fix these problems and leaves you room to
decide how to proceed if the dlnlc access issue is resolved.

STATUS IN CONGRESS

Senator Daschle believes that the chances of echicving 34 Democratic votes are enhanced by your
sending & cledir, strong veto message s soom as possible. However, it is not certain that a veto-
sustaining margin cen be obtained. While Daschle would personally support the bill in its cirrent
form, if you have a strong veto message premised upon the clinic access and check collector
provisions, Daschle may stand with you, Nm&d&ﬂmcwmens&aamhwmhmrd
auedibloma‘&cnﬂmtemzsvemomtsmwﬂhngmmathebﬂl

Senator Tarricelli, the lead Democratic sponsor of the kpslauon, glso appears to be inclined to-
support the bill in its current form. Torricelli's staff, however, notes that if you come out with a
clear and strong veto staternent, the Senator may stand with you against the clinic access and
check collector provisions,



P

Eleven Democratic Senators were opposed to the bill on relevant grounds when it passed the
Senste, Senator Durbin, who led the bipartisan effort last year and voted for the Senate bill, hag
determined that the final bill is unacceptable to him, regardless of the outcome of these remaining
issues. Senator Leshy, who voted for the Senate bill and has worked hard to ensure a fair
process, believes that the clinic access and the check collector issue swing the balance ageinst an
already flawed product; he will vote ageinst itin this form andvecoramend & veto, Senator
Schumer, who strongly opposes the bill, belizves that the clinic access issue will mobilize others.

There ere five to seven Democrats, led by Senators Biden, Johnsan, Breaux, and Reid of Nevada,
however, who will likely support the bill in whatever form it is presented to them, Senator
Jeffords is the only Republican who has publicly noted some concerns with the measure,

There is little prospect for overcoming the streng veto-proof margin of 313 to 108 by which the
House passed its bill last May. Maoreover, itis likely that the Republicans will send whatever
vehicle they use for the bankruptey bill to the Homﬁmmuymgamammm.

ADMINISTRATION APFROACH TO BANKRUFTCY REFORM

‘We have said repeatedly that you suppaort balanced consurner benkvuptey legislation that would
encourege responsibility end reduce sbuses of the bankyuptcy system on the part of debtors end
creditors alike. We can climinate sbuse without hurting those forced to turn to bankrupicy, the
vest mejotity of whom are faced with some of the hardest circumstances that life hes to offer ~
divarce, unemployment, filness, and uninsured medical expenses. Although we should not
countenance people using bankruptey to escepe bills they can afford to repay, we also should not
enact punitive legislation that places insurmountable barriers before the people who file for -
bmh’uptcyasahstmsm :

To guide Cangress in striking &emhﬂmc.mh&wsﬁfo&mﬂw&ﬂ@dﬂb@m
by afinal bill. Many of these issues were resolved on & bipartisan basis by Congressional staff,
- Others were resarved 83 “member issusa,” Just this week, Lot advised Daschile of the
Republicans' final offer on these issues and their plan to move forward attaching bankruptey to

" the next available vehicle,

ASSESSMENT OF NON-MEMBER ISSUES

InalctncrtothcmfumalemfmmMay !&ZMJacklzwmfmthyowkcymples A
detailed assessment of the resclution of these issues §5 in the attached appendix. ,

In ghort, the fmalbill’s provisions are closer to the Senate bill than the House bill, but they do not

the: balance that you have sought They reflect a compromise between & House bill
that we thought badly one-sided and a better Senate bill sbout which we still had significant
concerns. While all of your sdvisors believed when we wrote you on May 5% ihatyousbotdd
sign a bill close to the Szpate bill, this bill is a somewhat closer call,

For example, our fundamentsl concemm abaut the rigidity of the means test in the Senate bill was
not eddressed. Moreover, changes were mads from the Senate:bill to shift 8 few more debtors out
of Chapter 7 and limit a bit fartber the court’s dissretion to determine whether 8 dabtor has the -
capacity to repay. Similarly, flawed language from the Senate bill narrowly limiting the family
household goods that debtors can protect from creditor seizure was included in the final bill,
While no one of these provisions alone merits your veto, cumulatively thcy represent undesireble
changes relative to the Senste bill.



ASSESSMENT OF RESOLUTION OF MEMBER ISSUES

You wrote to Congressional leaders on June 9* setting out your concerns about five open member
issues, Qur assessment of the resolotion of these issues is below, In short, we believe two of
thoss issues have been resolved to our satisfection (pension cap ‘and credit card disclosures,
although Senator Kennedy is having trouble getting confirmation of the agreement on pension
cap); one issue has been resolved to the satisfaction of key Senate Democrats but not to ours
(homestead); and the Republican resolution of two issues (clinic sccess and check collector
exemption) is unacceptable to us gnd the lead Democrats on those issues, slthough some
Democrats would suppart the bill nonztheless, '

Pensions: “The flnal bill may ellmln#te protections for reasonable retirement pensions that
reflect yenrs of contributions by workers and thelr employers.” '

The Senate bill included 8 noxious provision that would have allowed creditars to demand that
debtors waive bankruptcy protection for pension azsets as e condition of receiving credit That
was dropped in Conference, but Senstor Grassley insisted on some [imit on otherwise unlimited
" pension essets shielded from creditors. Senstor Kennedy was deeply concerned that such a cap
would send the wrang message about retirement savings. Moreover, seemingly large retivement
accounts do not secessarily provids for extravegant lifestyles for workers with increagingly long |
life expectancics. A compromise was apparently reached between Kemmedy and Grassiey that
caps only certain IRAs, excluding amounts rolled over from employer pension plans; at 31
million. Moreover, the court has discretion to waive the cap in the interests of justice. Senator
Kennedy is having difficulty gesting confirmation that the Republicans will stick with this
agreement. If there is no backsliding, thils resolution seems reasonable and coaxistznt with our
argumenss in the homestead consext. h

_ Credit Card Disclosares: “The final bill may weaken important credit card disclosnre
" provisions that will help ensure consumers understand the implications of the debt they are
Iscarring.” ‘ . '

The Senate bill requires modest new credit card disclosures. Consumers would be given better
information about credit card “teaser rates™ and the impact of making cnly the mmimum payment
on the length of time ane would be repaying debt. Your letter referred to an effort by Senator
Gramm to exclude small banks from the provisions* scope. However, the provisions survived
without the exclusion, although for two years the Federal Reserve Board will be asked to provids
consumers with an 800 number for information about credit cards issued by smaller banks - an
800 number that larger banks will have to provide themselves. The Senate bill’s modest
disclosure reqitirements have been effectively preserved. '

' Homestead: “The final bill may not adequately address the problem of wealthy debtors
who use overly broad bomestead exemptions to shield assets from their creditors.”

Stats law allows debtors to exempt from the banknupicy estate home equity valued up to specified
homestead exemption thresholds. Five states (including Texas und Florida) have unlimited
homestead exemptions, effectively aliowing wealthy debtors to shicld millions in sssets in
valuable mansions, while avoid repayment of their creditars. It seems to us findamentaily unfair
10 ask low- and modemte-income debtors to devote future incomne to repay all the debts that they
can, while Jeaving loopholes that allow the wealthy to shield assets from their creditars,

-



The finsl bill has a modest limitation on unlimited homestesds to address abuse by those who
move 1o states with ualimited homestead exemptions within two years of the bankruptey filing.
This does not address our fundamental lssue. Moreover, wealthy debtors often can use
bankruptey planning to postpone bankyuptey for two years while they qualify for the unlimited
homestead exemption, L. .

» ‘ ’

Senator Kohl, the Democratic Senate champion of this issus, is satisfied that this resolution
represents 8 good first step and establishes the principle that some nationwide limitation on
homestead exemptions is appropriate. (Kohl is undecided whether he will support or oppose the
overall bill.) Senatar Leahy does not want o flank Senator Kohl on.the left on this issue, Thus,
if you take this issue to the public, you will have only lang-time bankruptey-bill opponents Tike
Wellstone, Kennedy, and Nadler joining you from Congress. However, many editorial pages
around the country have pressed this issue bard and would applaud your concern.

Falr Debt Collection Practices Act: “The final bill may include an anti-consumer provision
eliminating existing law protections against inappropriate collection practices when
collecting from people who bounce a check.” .

In conference, Senator Hetch has insisted on an anti-consumer provigion (in aeither the House ar
the Senate bill) which would eliminate attomeys fee awards for violations of the Fair Debt
Collection Practices Act, if the defendant is collecting bounced checks rather than other defaulted
debt. This is a pernicious provision because it cauld give check collectors de facto rein to
intimidate and herass lower-income debtors, knowing that their financial position would prevent
them from hiring counsel. Often, the only effective enforcement of the check collecter provisions
i3 clags action litigation, financed by firms bocsuss of the potential for sttomeys foe awards.
Senator Torricelli suggested & minor change, which the Republicans accepted, that Himits
attarncys' fees to cases where the debtar can prove that be or 6hs had ro intent to defraud.
Senators Leahy and Serbanes argue that such a standard is impossible to prove, Our
Jundamenital concerns have not been addressed, '

" Clinfe Access: “Some In Congress still object to a reasonable provision that would end
demonstruted abuse of the hankruptcy system. ' We cannot tolerate abusive bankruptcy
filings ¢o avold the legal consequences of violence, vandalism, and harassment used to deay
aceess to legal health services.”

‘The Senate bill included & Schumer amendment to address the armownced strategy of anti-
sbartion protestors using bankruptey to avoid penalties for violence against family planning

' ¢linics in violation of the Freedom of Access to Clinic Entrances Act (FACE) and its state
counterparis, . We strongly supported the amendment. The Vice President was in the Senate
chamber wheri they voted to break a tie, if needed. To avoid embarrassment, the Republicans
ensured that the amendment passed by e vote of 80-17, However, in conference, they have
steadfastly refused ta include it or a comparable measure. Their alternative, which they have
unilaterally srmounced will be in the final bill, does little beyond current law. It precludes
discharge of all judgements for acts of violence where behavior was shown to be willful and
malicious, Advoeacy groups argue that few of the actual judgements ngainst, or settiements
reached with, defendants who harassed clinic patients include w'finding of willful and malicious
behavior. Moreover, harassment and intimidation does not elways include violence. Thus, the
JSisol unilateral resolutlon does not sadsfy our concerns.

]



This is the hardest issue for the Democrats who want 1o support the bill. Abortion rights groups
are energized. If you take 8 strong position, this is the issue most likely to rally Democrats in
opposition 1o the bill. Even Senator Tomricelli may join you in opposing the bill if further changes
are not made to this provision, although Senator Biden does not believe this issue ghould bring
down the entire bill i

RECOMMENDATION

Your advisors unanimously recommend that you send another letter indicating that the
Republicans’ “final” bankruptcy bill is one that you would veto, The letter would note that there
has been an acceptable resolution on peasions and credit cerd disclosures, but that you have
continuing concerns about the check coliestor, homestead, and clinic access provisions, Speoial
cmphasis will be given to the clinic access issue, 8o that no one reading the letter would doubt
you would veto mny bill without its satisfuctory resolution. A reader should also be concerned
that you might veto a bill that does not resotve the homestead and check collection igsues to your
satisfaction, but the letter will give urge the Congress to fix these problems and give you
sufficient latitude to make the veto decision later. There is a real risk that Congress could resolve
the clinic access issue, leaving yoi with only 2 hendful of Democratic Senators joining you in
opposition to a bill with the other provisions. ‘

DECISION
. 1. Send the letter as proposed
— 2 Let's dlscuss



APPENDIX
ASSESSMENT OF BANKRUPTCY BILL'S OTBER PROVISIONS

1n a letter to the informal canferees on May 12, 2000, Jack Lew set forth your key principles,
Our assessment of the resolution of these issues is below

N k ’ .
Means Test: “Access to Chapter 7 should not be governed by an arbitrary means test, but
by reasonable guldeuuos that take into nccouant individual elrcumstances”

We have argued unsuccessfully that various changes are needed to build more diseretion into the
gystem to determine whether, in the debtor’s individual circumstances, they reslly have the
capacity lo repay. Wchawalmmglnlmsmgm:mholdsmdmommhmcalchmgcsm
prevent unfaimess in the application of the test. We did succeed in preventing ereditors from
filing motions to challenge low-income debtors’ bankrupicy filings, but these below-median
incomtdcbtmwxubcmbjecttoﬂtebmdmofmmtcstpapuwnrkmdmmscnmny .
even though only e tiny fraction will have any capacity to repay their debts, While some modest
improvements were made in cenference, the final bill (like both House and Senate bills) dm

* nof address many of our fundamental concerns.

Protection Apgalnst Coerdve Reafflrmations and Practlces: “There must be Qppropriate
safegnards agalost coercive creditor practices that compel debtors to forgo thelr rights and
that dbadvnnugv more scrupulous creditors.”

Daring banlmqatcy.toommy debtors are misled or deceived into agreeing to repay debts that
they cannot afford and have & legal right to discharge. The final bill conteins provisions, based
on an Administration proposal, that make it significantly-more difficult to mislead or deceive
debtors who cannot afford to reaffirm their debts. To get our proposal included in the Senate, we
had to make some significant comprormises with the credit card industry that canse consumer

. advocates congern, We sought further improvements in conference but they were not mads,

" Howewer, truly offensive provisions from the House bill (that would have baxmed class ections as
a remedy for existing Jaw violations) were dropped. As e whole, your staff believe these
provisions are g net Improvement for consumers over current law.

Improving Credit Card Practices: “Both debtors and creditors must be required to be
responsible. Bankruptcy reform shonld be balanced by inclading provislbns that address
credit-cnrd practices that may lead to banloruptcles.”

As discussed in the body of the memorendum, modest new credit card disclosure requircrnmm
were included in the Senate. These largely survived in tact in the final bill. Consurners are given
. better information about credit cand “teaser rates™ and the impact of making only the minimum
payment on the length of time one would be repaying debt. Overall, while we bellieve more
informarion could be provided more clearly, these provisions are an improvement over current
Iow,

Non-dischargeable Debts and “Cram Downs™: “The goal of repaylng creditors must be’
balanced with the need to protect sacial priorities, such as Jayment of child support,
allmony, and taxes, and to preserve a meaningful opportunity for a fresh start.”

In the last Congress, the First Lady wrote of her concern with prommms that make additional
credit card debt nondischargeable in banlquptcy, thus leaving it to compete with higher societal
priarities that also are nondischargeable — especially payment of child support end alimony.



In response, the bill’s proponents left the new categories of nondischargeable credit card debt,
albeit somewhat narrower, but added provisions to clarify that child support and alimony are the
highest priority. These provisions will work in many cases to improve the payment of child
support end alimony in bankruptey; however, in a small portion of cases after bankruptey

. discharge, these new nondischargeable credit card debts could crowd out child support or
alimony. Our argument is very technical, however. Rhetorically, they hove nextralized our
child support and alimony criticism.

We have a similar concemn about provisions in the final bill that would give secured creditors
unprecedented rights to collect amounts in excess of the value of their collateral. (Current laws
“crams down" their ¢laim to the velue of the security.  Thus, if' a car is worth less than the '
amount originally borrowed, the claim is limited to the car’s value.) Since sccured debt must be
satisfied if the collateral i3 to be kept, collection of other societal priarities (like child support,

" alimony, and taxes) might also suffer a bit. The bill also skews the distribution of scarce debtor
assets toward underseeured ereditors instead of unsecured creditors (like credit card companies),
The latter firms support ia ironic, but this was apohuculbm-gamthzymdcvnmmﬁnmng
firmsa to win Senator Abraham's support. Whils the final bxll is better than the House provisions,
our fundamental concers was nol adtb-csud.

Barriers to Entry or Representation tn the Bankrupicy System: “Inappropriate barriers
should not be cruted to entry into or effective represenmdon In the bankmptcys‘ystm.

The Administration has been concemed about inflexible pre-‘bankmplr.y filing burdles, inctuding
paperwark and counszling requircments and fees, We were also cancerned about attestation

requirements and sanction provisions that could deter attorncys from representing debtors or raise - -

the costs of representation. The final bill waives fees for Jow-income debtors, reduces some of
the paperwork requirements, end climinates the most chillitig requirernents for debtors’ aitorneys.
While hardly the provistons we would have wﬂrtm, we do not have strong objecﬂau to the
_remaining provislons.



