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MEMCRANLLM
September 24, 197¢

TC: The Commission (;)
FFCM: Cffice of the Ceneral Counselw

RE: Boston Futures Fund's request for
acceleraticn of its registration statement

I. Introduction

On September 12, 1979, Beston Futures Fund ("BFF"), a limited partnership
organized to coperate as a cconmodity pool, filed a registration statement uncer
the Securities Act of 1933 ("Securities Act"). The registrant has lifted its
delaying amencdment, and has reguested acceleraticn of the effective date. LS

BFF is organized to trade in cemmedity futures contracts ané forward
contracts for foreign currencies. BFF may also invest in futures on government
securities, GMA certificates, and ccmmercial paper. The general sartner to
the BFF fund, Bcston Futures lanagement Corp., is registered with the CPIC
as the commodity pool cperator. Trading by Bostcen will be cconducted pursuant
to the instructicns of an indepencent ccmmodity trading adviser, Elam llanagerent
Corporation ("Elam"), registered as an adviser with the CFTC. Elam is not
registered as an investment adviser uncer the Investment Advisers Act of 1340
("Advisers Act"), nor is BFF registered as an investment ccmpany uncer the
Investment Corpany Act of 1940 .(lInvestment Comgpany Act"). The units of the
fund will be distributed by Thomas McKinnon Securities Inc., a registered
broker—cealer, which is not™affiliated with either BFF or Elam.

In determining whether to grant the requested acceleration, the Ccrmis-
sion must address certain funcamental, as yet unresolved, questions raisec
by this filing concerning the sccre of the Ccmmissicon's jurisdiction over
financial futures, in view of the measure of exclusive juriscdiction granted
to the Ccmmodities Futures Trading Ccrmissicn ("CEFIC") over futures tradirg.
The capital formation rhase of a commodity pcol's cperations raises questicns
of the applicability of the the Securities Act and the Securities Exchange
Act of 1934 ("Exchange Act"). Cuestions of applicability cf the Investment
Advisers Act are also raised because the adviser to the cormedity ccol makes
recommencations regarding financial futures. Finally, if BFF restricts its
financial futures holdirgs to less than 40% of fund assets, it may avoid rsgi-
stration uncer the Investment Ccmpany Act. Mevertheless, as the CFTC continues
to approve new financial futures contracts, the occasion is likely to arise

1/ Ve are advised that the ragistraticn statement will beccme effective oy
Cctcber &, 1979 by lapse of time pursuant te Section 8(a) of the
Securities Act of 1933.
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socn where BFF or other commodity pools may devete rore than 40% of their
assets to investing in such futures, thus raising questions of the
arplicability of the Investment Ccmpany Act.

As we discuss below, we believe a strong argument can be mace for the
applicability of the Securities Act and Securities Exchange Act. Althcugh
credible arguments can bte made for applicability of the Investment Corgany
and Advisers Acts in certain situaticns, we have serious reservations with
respect to the Commission's chances of prevailing in litigation under these
statutes. We believe that testing the Commission's jurisaiction uncer the
1940 Acts is premature at this point, and the more prucent ccurse woulcd ke
to seek scme accommodation with the CFTC with respect to allocation of juris-—
diction over ccmmodity peols trading in financial futures, and their advisers.
If the Ccrmission chooses this course, there are fcur alternative apprcaches
that the Cammission can take, which we discuss in the latter part of this
memorandum.

II. Securities Act and Exchange Act

As noted above, BFF has filed a registration statement with the Commissicn
under the Securities Act. The Cammission has taken the position that the capital
raising activities of commodity pools censtitute the issuance of securities,
as cdefined in the Securities Act, whether interests in these rcols take the
form of stcck in a corporate entity or certificates of interest in a limited
partnership. 2/ And, although not ccmpletely free from doubt, we believe that
issuance of securities by a commcdity pcol is not subject to the exclusive
jurisdiction of the CFIC. 3/ Thus, absent the availability cf an exemption
from registration under the Securities Act, we believe that the issuance of
these securities are required to ke registered with the Ccmmission under that
Act. Further, issuers of these securities are subject to the continuing reporting
requirements of the Exchange Act.

Although the CFTC has taken the positicn that the cperation of a cermodity
peel is subject to its exclusive jurisdicticn, it has left cpen the question
of whether the organizational stage may be subject to the federal securities
laws. 4/ Accordingly, if the Commission seeks to reach scme agreement with
the CFIC as to the allocation of jurisdiction over ccrmedity peols, we believe
it is quite likely that the CFTC will expressly acquiesce to the applicability
of the Securities Act and the Exchange Act.

2/ See, e.g., Prepared Statement of the Eoncrable Earold IN. Williars, Chairman,

SEC, Before the Subcomm. on Conservation and Credit of the House of Repre-
sentatives Comm. on Agriculture concerning H.R. 10285, at 25 (Feb. 22, 1978).

3/ 7U.S.C.§ 2.

4/ See CFIC Interpretive Letter No. 77-14, Comm. Fut. L. Rep. [CCH] ¢ 20,486

(Sept. 16, 1977); 44 Fed. Reg. 1918, 192Z n. 19 (Jan. &, 1979).



ITI. Zdvisers Act and BFF

&s noted above, Elam, BFF's trading adviser, is registered with the CFTC
ard not with the Ccrmission, even thcugh it will advise on investments in
financial futures. Elam will not, however, reccmmend investments in any tradi-
ticnal securities. Under the advisory agreement, Elam will ke paid a menthly
fee equal to 1/3 of 1% of BFF's net asset value as of the last day of the
month plus a quarterly incentive fee equal to 15% of BFF's advisory prefits. 5/
Because this cocmpensation method would violate Section 205 of the Advisers Act,
BFF's acceleration request raises the issue of the applicability of that Act to
a ccrmodity trading aaviser recommending investments in financial futures. 6/

Under the Advisers Act, an adviser is required to register with the
Commission if it engages-in the business of acvising others as to the value
of securities or as to the advisability of investing in securities. 7/ Although
not completely free from doubt, a commedity trading adviser advising as to
financial futures-—e.g., government securities, GITA certificates, and ccmmercial
Faper—would arguably be advising on investments in securities since financial
futures are either an "interest in" or a "right to * * * gurchase" a security. 8/

But even though these instruments constitute securities, the exclusive
jurisaiction cenferred upon the CFIC by the Cemmodity Exchange Act ("CEA"),
as amended in 1974, raises a questicn as to the Commission's jurisdiction under
the Advisers Act. Under the CEA, the CFTC is granted

exclusive jurisdiction with respect to accounts, agree-
ments (including any transaction which is of the character
of, or is ccrmmonly kncwn to the trace as, an "cption",
"privilege", "indemnicy", "bid", "offer", "put", "call",
"advance guaranty", or "decline guaranty"), and trans-

5/ Advisory profits are defined as the excess (if any) of the llet Asset Value
as of the end of the quarter over the highest MNet Asset Value at the end
of any preceding quarter (i.e., the last quarter cn which an incentive fee
was payable), after (i) cdeducting from the latter the incentive fee for such
preceding quarter and (ii) adjusting for all redemptions, subtracticns and
distributions frem and all additicns to net assets subsequent to such cre-
ceding quarter. In calculating the first incentive fee payable, initial
Net Asset Value shall be the Net Asset Value at the commencement of trading
after deducting selling commissions and organizaticn and offering expenses.

6/ It shculd be noted that Elam is not advising anyone as to the purchase
or sale of interests in the pool. The underwriter of BFF's ofrfering

is Thomas McKinnon Securities Inc., a registered broker~cealer.
\ J

——

7/ Sections 202(a)(ll) and 203(a) of the Advisers Act.

8/ Section 202(a)(18) of the Advisers Act.
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actions involving contracts of sale cf a ccmmodity for
future delivery, traded or executed on a contract market
designatecé pursuant to section 7 of this title or any
other bcard of trade, exchange, or market, and trans-
actions subject to regulation by the Ccrmmission * * *,
provided * * * that, except as hereinabove proviced,
nothing contained in this section shall (i) supersede

or limit the jurisdicticn at any time conferred on the
Securities and Exchange Cammission or other regulatory
authorities under the laws of the United States or of any
State, or (ii) restrict the Securities and Exchange Ccm—
mission and such other authorities from carrying out their
responsibilities in accordance with such laws. 9/

Despite this broad grant of exclusive jurisdiction, a plausible argurent
may be made for the continued applicability of the Acvisers Act to a ccmmodity
trading adviser making reccmmendations with regard to financial futures. By
its terms, the CFIC's exclusive jurisdicion is confined to "accounts, agree-
ments, * * * and transactions" and does not extend to persons or entities.
Thus, advisers on financial futures may te subject to the concurrent jurisciction
cf the CFTC and the Cammission. This apgroach draws scme suppert from the
legislative history of the Commecdities Futures Trading Ccmmission Act of 1974
("CFTC Act") 10/ which indicates that Congress did contemplate some overlap
of jurisdiction between the CFIC and the Commission. 11/ Accordingly, it is
possible to argue that the CFTC's exclusive jurisdiction has no preenmctive effect
in specific areas where the CFTC has been given no substantive authority. Fcr
example, under this approach, the Cammission would not be ousted of jurisdiction
to enforce the performance fee prchibition of Secticn 205 of the Advisers Act,
since no analogue is incluced in the CEA. }Moreover, cur review of the legislative
history of the 1974 amencments to the CEA discloses that Ccrgress never considered
the question of performance fees for conmodity trading acvisers.

The Commission cculd also argue that an adviser who gives advice as to
futures, whether or not such futures are within the exclusive jurisdicticn of
the CFIC, is providing negative advice as to investing in traditicnal securities.

9/ 7'0.8.C. § 2.
10/ Public Law 93-463, H.R. 13113 (Cct. 23, 1974).

11/ EHouse Comm. on Agriculture, Cermedity Futures Trading Cermission Act of
1974, on K.R. 13113, H.R. Rep. No. 93-975, 93d Cong., 20 Sess. 28-29
(1974); 120 Cong. Rec. 34736-37 (Cct. 9, 1974) (remarks of Rep. Pcage).
However, this argument is weakened by subsequent congressional prcnounce-
ments which disapprove of any overlap in jurisdiction. See text accompanying
note 14 infra. T
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AnG, therefore, such an adviser may be subject to regulation under the
Investment Acdvisers Act. 12/

ilevertheless, the strong statutory language in the yrant of exclusive
jurisdiction as well as the legislative history of both the CFTC Act and
the reauthorization of the CFIC by the Futures Trading Act of 1978, 13/ would
make it very difficult for the Commission to prevail in any attempt to extend
the requirements of the Advisers Act to commedity trading advisors. The grant
of exclusive jurisdiction to the CFTC under the CEA is fcllowed by a savings
clause addressed to the preservation of the Commission's jurisaicticn. However
that savings clause is qualified by the proviso "except as hereinatcve proviced,”
which strongly suggests that the CFIC's jurisdiction, where it overlaps with
that of the Cammission, is preemptive. Further, there are many references in
the legislative history to Congress' intent to preempt the jurisdicticn of the

12/ The problem with this argument is that it appears to prove too much. Its
logical implicetion is that any person giving financial acdvice, unless
specifically exempted, must register under the Investrment Advisers Act
regardless of the subject cf his financial advice. It is questionable that
Ccngress intended the Ccmmission to regulate such a potenticnally large
universe of financial strategies cother than securities.

13/ Public Law 95-405, S.2391 (Sept. 30. 1978).

(=3

14/ See. e.9., Senate Comm. on Agriculture and Forestry, Cermedity Futures
Trading Ccrmissicn Act of 1974, on H.R. 13113, S. Rep. 93-1131, 93¢ Cerg.,

20 Sess. 23 (1974):

The Committee wished to make clear that where the juris-
diction of the Commodity Futures Trading Cammission is
applicable it supersedes state as well as Federal agencies.

Conference Report, Commodity Futures Tradinc Cermission act of 1574, cn
H.R. 13113, H.R. Rep. 93-1383, 93rd Cong., 2¢ Sess. 25 (1974):

The clarifying amendments make clear that (a) the [CFIC's]
jurisdiction over futures contract markets or other exchanges
is exclusive and includes the regulation of cammodity accounts,
commodity trading agreements and cormedity opticns; (b) the
Commissicn's jurisdicticn where applicable supersedes state

as well as Federal agencies.

See also 120 Cong. Rec. 34995 (Cct. 10, 1978) (remarks of Senatcr Talmage);
Senate Ccrm. con Agriculture, llutrition ard Forestryv, Reauthorization of

the Commoaity Futures Trading Ccmmissicn, on S. 2391, S. Rec. 95-850,

95th Cong. 2d Sess. 22 (1978) (Hereinaiter cited as "Senate Report 95-850"].
Fouse Ccm. cn Acriculture, Ccmmoditv Exchange Act Extensicn and Amendments
on H.R. 10285, H.R. Rep. 95-1181, 95th Ccng., 2d Sess. 13 (1978).
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Cormission and state authcrities in those areas regulated by the CFTC. Indeed,
Congress, in reauthorizing the CFTC through passage of the Futures Trading
Act of 19738, specifically rejected the Commission's atterpt to eliminate

the CFIC's exclusive jurisdiction over futures cn equity as well government
and other debt securities. 15/ The Senate Report on S. 2391 explained that:

The conmittee understands the basis of the Securities

and Exchange Commission proposal and appreciates the
interest of the Cepartment of the Treasury in ensuring

the integrity of markets for Government securities.

However, the kasic conclusion reached in 1974 that there
should ke a single regulatcry agency resgonsible for futures
trading is as valid now as it was then.

* * *

The vesting of jurisdiction to regulate commodity futures
trading in more than one agency would only lead to ccstly
duplication and possible conflict of regulation or over—
regulation. 16/

Thus, with respect to the applicability of Section 205 of the Acdvisers
2ct, the CFTC or a cocmmodity trading adviser may be able to pursuade a court
that the legislative scheme of the CEA is conprehensive and that Cengress
intencded the CFIC to occupy the field with regard to the regulation of ccrmodity
trading advisers. 17/ The fact that Congress did not irpose a specific
regulatory requirement similar to Secticn 205, it cculd be arguecd, means crnly
that Congress intended to leave ccrpensaticn fees unregulated except fcr ccrmon
law agency principles. This argument draws acailticnal support from the fact
that while the CFIC does not have specific authority in other areas--e.q.,
suiggpility and margin—it is clear that the Commission or other authority
maX‘EEE/lmpose its own standards.

Thus, we believe that in litigatiocn involving applicability of the Advisers
Act to a commcdity trading aaviser who reccmmends financial futures, there
is a significant likelihood that the Ccmmission would not prevail. The risks
of litigating such a case would be scmewhat decreased where a camodity trading
adviser could te shcwn also to have made a small gercentage of rositive recommen—
daticns involving traditicnal securities. Hcwever, in the case of Elam, the
adviser appears to work entirely in the commeodities field.

15/ Senate Report 95-850, sugra note 14 at 19-23.

|

0
~

See 7 U.S.C. § 6(n)
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Finally, the Commission should note that the risk of litigatirg an Advisers ——
(over commedity trading advisers under that Act. Rather, a judicial cpinicn
/" EcEcase involving financial futures goes beyond the questicn of jurisdiction
L~jﬁn such litigation may also produce unfortunate dicta which may uncermine our
future litigating positions with regard to the registraticn of ccrmedity pools
uncer the Securities Act and the ccentinued application of the Exchange Act to
those pcols. 2&nd, of additional cencern, any judicial language on exclusive
jurisdiction may aaversely affect the Ccmmission's position with regard to the
Kansas City Board of Trage ("KCBT") propcsal for designation as a contract market

for tracing a stock incdex future.

IV. Investment Ccmpany Act

As we have discussed, the BFF situaticn may not immediately present an
Investment Ccmpany Act problem if BFF is willing to restrict its investments in
financial futures to 40% of furd assets. Nevertheless, it is unclear whether
BFF is willing to make such a comitment. And, in any event, we understand that
several other pools, scme of which may meet the assets test fcr registraticn
under the Investment Ccmpany Act, may file Securities Act registrations with
the Commissicn in the near future.

A commcdity pool may fall under the requirements of the Investment Cocmzany
Act if it engages, or proposes to engage, primarily in the business of investing
in securities, or if it engages, or prcposes to engage, in the business of
investing in securities having a value exceeding 4C% of the value cof the peocl's
total assets. 18/ If a ccmmodity peol plans to invest primarily, or to the
extent of 40% of the value of its total assets, in financial futures, it is
pcssible that the cocmmodity peol is subject to the requirements of the Investrent
Ceonpany Act. As noted above with regard to the Advisers Act, such financial
futures, we believe, are securities. 19/ Again, hcwever, the problem is not a
definitional cne, kbut rather arises from the exclusive jurisdicticn grant
contained in the CEA. 20/

Similar to the arguments in favor of Adviser Act jurisdiction, the Com—
mission could argue that a commodity pool is neither an "account, agreement,
or transaction" tut instead is an entity outside the scope of the exclusive

18/ Investment Company Act, Section 3(a). BFF proposes rneither of the
akove.

19/ IG. at Section 2(a)(36).
20/ The staff recently issued a no action position for a ccmmodity cool under
the Investment Ccmpany Act as lcng as the rpool did not invest in financial

futures. Reavis & BlcGrath, Civision of Investment llanagement, File
Ko. 132-3 (April 17, 1979).
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jurisdiction of the CFTC. 21/ Further, the Ccmmissicn could take the rosition
that, cammodity pools per se—in contrast to commodity rcol operators--—are
not regulated by the CEA, and, accordingly, Congress did not intend to place
such pools uncer the exclusive jurisdiction of the CFIC. Again, this arcument
can be bolstered by language in the legislative history of the CETC Act
indicating that Congress contemglated some overlap of jurisdicticn in various
areas. 22/

Because the sponsor of a pool investing, to any extent, in ccrmcdities
futures must register under the CEA, it may further be argued that an overbroad
coenstruction of the CFIC's exclusive jurisdiction weculd lead to illcgical
results, and would permit traditicnal mutual funds and others a means to
circumvent the requirements of the Investment Ccmpany Act. For exarple, if
the exclusive jurisdiction grovision cf the CFIC is rigidly apglied, a
pool which invests 1% of its assets in futures and 99% in securities wculd
not be subject to the Investment Company Act since the pool cperator is
subject to registraticn under the CEA. To support the Ccmmission's positicn
that this could not have been Congress' intent, the Ccmmission could zoint
to Congressional finaings in the statute which indicate that Congress was
concerned only with the futures trading of such commodity tocl operators. 23/
Further, the provision requiring registration of ccmmodity pcol cperatcrs states
that registration is required "in connection with his kusiness as a ccrmodity

21/ Although it can be argued that a ccmmedity pool, like a commodity trading
adviser, is an entity not covered by the CFTIC's exclusive jurisdiction,
a pool itself may be ccnsidered an "agreement" involving futurss trading
and the interests in the pool may ke deemed to ke "accounts" involving
futures trading. This argument may also cut against the Ccmmission's
assertions of jurisdiction over the capital formation stage of a cenmedity

pool.
22/ See note 11, supra.
23/ 7 U.S.C. § 6(1)(2):

It is hereby found that the activities of commodity
trading adviscrs and ccmmodity pool operators are
affected with a national public interest in that,
among other things—-

* k% *

(2) their aavice, counsel, publications, writings,
analyses, and repcrts customarily relate to and their
operations are directed toward and cause the purchase
and sale of ccmmodities for future delivery on or sub—
ject to the rules of contract markets * * *,
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pool operater". 24/ The business of a ccrmodity pool cperator is noted in
the definition as "traaing in any ccmmoaity for future delivery on or subject
to the rules of any contract market." 24/

lonetheless, the same strong statutory language and legislative history

as to exclusive jurisdiction and the ccmprehensiveness of the CEA pose difficult

burdens for the Commission to overccme in litigating the agplicability of

the Investment Comgany Act to pools whose assets are rrimarily cevoted to
commedity futures, and only secondarily to financial futures. 25/ A preferable
Commission litigating position, not presented by the EFF, wculd invclve a

pool investing in scme traditional securities which, when combined with the
investments in financial futures, censtitute 40% cf the value of the total
assets of the pocl. Cf course, the most preferable case woulé invclve a pool
investing primarily, cr to the 40% value figure, in traditional securities.

V. Alternatives Available to the Commission

In view of the serious questions discussed above, concerning the sccore
of the Camissicn's jurisdiction in this area, we believe that the Ccrmission
would kbe in a particularly difficult position were it to litigate, on the
facts as we presently understand them, the applicability of the Investment

/

It shall be unlawful for any commodity trading adviscr
or camcdity pool cperator, unless registered uncer
this chapter, to make use of the mails or any means or
instrumentalily of interstate cammerce in connection
with his business as such ccommocity trading advisor or
comodity pool operator * * *

g/ 7 U.S.C. § 2,'

The term "ccmmodity pool operator" shall mean any person
engaged in a business which is of the nature of an in-
vestment trust, syndicate, or similar form of entergrise,
and who, in connecticn therewith, solicits, accerts, or
receives from cthers, funds, securities, or prcgerty,
either directly or through capital contributicns, the
sale of steck or other ferms of securities, or otherwise,
for the purrcse of trading in any ccmmodity for future
Celivery cn or subject to the rules of any ccntract mar-
ket, but dces not include such persens not within the
intent of this cefiniticn as the Commissicn may sgecify
by rule or regulation or by crder.

25/ See pp. 5-7, supra.
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Cempany Act and the Advisers Act to BFF and Elam, or to similarly situatea
cools and acdvisers. Eecause of the stringent requirements of the Investment
Company Act, and the performance fee provision of the Advisers Act, we could
expect any Commissicn attenpt to require compliance with those Acts to ke
vigorously cppcsed. Mcreover, the Commission has other regulatory concerns—
e.g., its jurisdiction under the Securities Act and Exchange Act—which cculc
be adversely affected by a court cecision against the Ccmmission in litigaticn
under the Investment Ccmpany Act cr Advisers Act. The mcre prudent course for
the Ccrmission, in our view, is to grant acceleration of the BFF registration
statement, together with adeguate disclcsure that the staff ktelieves registraticn
under the Advisers Act may be needed, but to preserve the ability of the
Cammission later to assert its jurisdicticnal claims when, and if, it cecides
to do so. By proceeding in this manner, the Ccmmission would provice itself

an opportunity to attempt to reach some acccmodation with the CFTC which would
eliminate potentially inconsistent or conflicting regulaticn, while at the
same time giving effect to the kasic regulatory concerns of both agencies.

In additicn, this approach would seem to be the fairest to BEFF since the starff
has in the past allocwed several other cammodity funds investing in financial
futures to accelerate.

As we see it, if the Commission wishes to grant acceleraticn, but preserve
all possible claims of jurisdicticn, there are at least four altermative courses
available. As one alternative, the Ccmmission by orcer could exemct financial
futures funds like BFF, and their fund advisers, frcm the Investrent Ccrmpany
Act and Advisers Act, respectively, 26/ while at the same time assertirg the
existence of jurisdicticn uncer thcose statutes. The public interest finding
to support such exenptive orcders could be based upon the applicability of
the registration, reporting, and other provisions of the Securities Act andg
Securities Exchange Act, coupled with the applicability of the CFIC's regula-
ticns governing ccrmodity pool operators and cormedity trading advisers. 27/
Moreover, notwithstanding a commodity trading adviser's exenmption under the
Advisers Act, the Ccmmission would still retain the ability to invoke the
antifraud prcvisions of Section 206 of that Act.

26/ Section 6(c) of the Investment Ccmpany Act empowers the Coammission to

"conditionally or unconditicnally exempt any person

* * * from any provision or provisions of this title

of of any rule or regulation thereunder, if and to

the extent that such exempticn is necessary or agpro-
priate in the public interest and ccnsistent with the
grotection of investors and the purposes fairly intended
by the policy and provisicns of this title."

Icenticzl exemptive authority uncer the Investment Advisers Act is
provided the Ccmmission under Section 206A of that Act.

27/ The CFIC's regulaticns governing conmodity pool operators and cormodity
tracing advisers are set forth in 17 CFR Part IV, and were adcpted on
January 8, 1978. See 44 F.R. 1918 (Jan. 8, 1978).
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The cifficulty with the exemptive orcer apprcach, hcwever, is that
commodity pools and their advisers must first apply for exerption. At
this rpoint, we cannot credict with confidence that they will do so,
particularly since approval by the Commissicn of any particular exerptive
request cannot be assumed. torecover, use of the exemptive orcer prccecure
would involve the Ccmmissicn in a notice and ccmment preceeding for each
individual application, and would necessitate an ad hcc rather than generic
approach to questions of SEC-CFTC regulatory overlap.

- A second alternative wculd involve adoption by the Commissicn cf exemptive
rules under the Investment Company Act and Advisers Act. In contrast to the
issuance cf exerptive orcders, discussed above, the Ccmmission's adopticn of
such exemptive rules would not depend upon applicaticn by particular funds or
advisers, and would enable the Ccmmissicn to acopt a generic position through
a single notice and comment proceeding. This alternative would also provice
the Commission with a measure of flexibility in tailcring exenptive relief.

For exarple, pursuant to its authority under Section 202(a)(1l)(F) the Ccmmis-
sion could, if it wished, exempt ccmmedity advisers frem all provisicns of the
Acdvisers Act by adcpting a rule to exclude them from the Act's definition

of an "investment adviser." Or, the Ccmmission could exempt ccrmedity acdvisers
by rule under Secticn 206A of the Advisers Act, and, as a result, retain acrli-
cability of the antifraud provisicns of Secticn 206. At the same time, an
exemptive rule prcceeding, of all the alternatives availakle to the Ccmmissicn,
would likely engender the greatest amcunt of ccmment from secments cof the
securities industry as well as the ccnmocities industry. Consecuently, the
precise outcome of such a rulemaking proceeding, and any litigaticn arising
therefrcm, cannot be predicted at this point.

A third alternative entails issuance of an intergretative release in
which the Cammission could construe the exemptions under the Investment
Company Act and Advisers Act concerning government securities 28/ to enccrpass
futures on government securities as well. While this approach may prcvide
a generic resoluticn for funds like BFF and their acdvisers, it would seriocusly
compromise the Cammission's traciticnal pesition that rights to acquire
securities are, themselves, separate securities. If the Ccrmissicn were to
take this apprcach, it wculd, for example, provide the securities cptions
exchanges and the Cptions Clearing Corporation with a basis to argue that
options on government securities are not subject to the registraticn require-
ments of the Securities Act. Moreover, the interpretative apprcach would provide,
at best, only a partial resolution for commedity funds trading in financial
futures. If such funds are encaged "primarily in the business of investirg
* * * or trading in securities," they are subject tc the full pancgly of
regulation under the Investment Ccmpany Act, notwithstanding that their
cortfolios are confined to government securities. 29/

28/ See Section 3(a)(3) of the Investment Company Act; Secticn 202(a)(1l)(E)
of the Investment Advisers Act.

29/ The exerption in 3(a)(3) applies only to the 40% of assets test; uncer the
primary purpcse test of 3(a)(l), these pools would still be investment

companies.
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The fourth alternative available to the Commission is to prcceec ty
issuance of staff no acticn letters. Through the issuance cf nc action
letters, the Ccormission staff could express its views con the applicability
of the Investment Ccmpany Act and Acvisers Act to financial futures funds
and their acvisers. As a discretionary matter, hcwever, the staff cculd
advise the entities that it will not recommend enforcement action ty the
Comissicn, as long as the requirements of the Securities Act of 1933 and
the Securities Exchange Act of 1934 are ccmplied with, and the funds and
their advisers remain subject to the regulation of the CFZC. While such a
course is dependent ugon the subtmission of a request by a financial futures
fund ang its adviser, it 1s not necessary to cbtain notice and ccmment.

Thus, the issuance of cne or mere no action letters will enable the Ccommission
staff to provide generic guidance to the financial futures ccmmunity without
involving the Cammission in what may prove to be a long and arduous exemptive
proccess by rule or order.

Use of a no acticn apprcach cces pose scme rotential problems. 2As a
general practice, the staff's no action positicns are taken in instances
where the described activity does not appear violative of any applicable
statutory or regulatory requirement of the securities laws. Here, the
staff would ke taking a no action position where the law is unsettleéd and,
indeed, where the staff believes that applicable provisions of the Investment
Company Act and Advisers Act may ke violated. While the staff has on cccasion
taken no action positions even where violations of the securities laws are
rperceived, the task of providing raticnal bases for such positions is a difficult
one. This difficulty would be enhanced in cases involving ccmmodity ccols
and advisers, since the viclations cannot te characterized as cnly technical
in nature. In addition, because the no acticn position wculd, in effect,
amount to an exenmption frcem the 1940 Act, it may also ke difficult to
raticnalize avoidance of the nctice and ccrment procedures required for
exenptive rules or orders. Finally, we cannct precict with confidence
that judicial review will be unavailakle over these no action positiens,
particularly if ccnsicered by the Ccmmission. If review is obtained, its
scope would . likely be limited to an "arbitrary or capricious" standarc,
but the absence of a fully developed record could make the Cocmmission's
action more difficult to defend.

For the foregeing reasons, we believe the exemptive rule approach—coucled
with disclecsure in individual registration statements—is the course which
would raise the least question as to the Ccrmission's authority, and would
likely be the easiest to defend. We are mindful, hcvever, of the rressing
time constraints under which the Commission may be required to act, and,
therefore, we have no objection to the more expetitious no action approach.
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