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450 Fifth Street, NW. 
Washington, DC 20549-0690 

De .. r Mr. I<atz: 

January 14, 1999 

Re: Release No. IA-181S; File No. 57-25-')') 

TIl~ Investment Company Institute' appredates the opportunity to comment on the 
Securities and Exchange Commission's proposed Rule 202(a)(1l)-1 under the Investment 
Advisers Act of 1940 (the "Advisers Act").' The rule would exclude a broker-dealer providing 
investment advice from regulation under the Advi~p.r~ AC't so long as: (i) the advice is provided 
on a non-discretionary basis; (ii) the advice is solely incidental to its brokerage services; and (iii) 
thp. hroJ.::er-dealer discloses to its customer:; th3t its account.:! ate brokerage aI:COUIIl:>. A~ 

discussed more fully below, the Institute supports the proposed rule. 

As the Release recognizes, broker-dealers have taken steps to re-price their services. 
Many of these revised compensation arrangements may benefit customers by better aligning 
their interests with those of the broker-dealer. lhis is why they were included a~ nnp of th~ 
recommendations of the "Report of the Committee on Compensation Practices.'Q 

I The Invesnnent Company Instihtte is the national association of the American investment company indu:;try. Its 
membership includes 8.004 open-end invP.'ltm"nl ro"'.rruti~s ("'mutual funcl~" ), ~91 clo£ccI Qncl invc3tmeflt eompAnio 
and 8 sponsors of unit investment trusts. Its mutual lund members have assets of about $6.404 trillion, accoul\ting 
for appro~tely 95% of total industry aS$ets, md over 78.7 million individual s" .. "hnkl .. "" . Th .. lnstituh. aha 
represents thQ interesa of advisers. Many of the Institute', investment adviser members render investment advice to 
both investment companies and other clients. In addition, the Institute's membership includes 417 associate 
rrwnbers which render investment management services exclusively to non·investment company clients. A 
substantial portion of the total assets managed by registered investment advisers are man~ged by the5e Institute 
lll~"Wcn and as"odate members. 

, Sec Aclvi~", Release NQ. 1645 (Nuv¥mPtir 4, 19~)(the .. lte!ease"). 

I ThJa report, whkh ;. also known ... the "Tully Report," was prepa.'eJ !Jy .. ~'Umminee tonned In \994 at the request 
oE SEC Chairman Arthur Levitf and i:lsued April 10, 1995. According to the Report, '1n many cases the best advice a 
[registered. represel'ltativ~ ("RR"») ~;\I'I give a elianl .1 a point in time iI: 10 'do nothinG--' or to keep ",net. In the ~r"ly u{ 
a money market account. The RR's fQward for this advi~e is zero compensation. Some firms' practice of basing a 
portion of RR compensation on C/imI4S6tt5 in an account i.~!'.et!n A. n"p w.y to r.due .. thQ t""'ptation for income 
seeking RR's t.;) create inappropriate trading activity in an account. Fee-based accounts may lIlso be particularly 

1401 H STREET. NW • WASHINGTON, DC 20005-2148 • 202/326-5800 

Igj 002 



.; 
J 
I : 

01 / P I vv 

Mr. Jonathan G. Katz 
January 14,1999 
Page 2 of 3 

The introduction of these new compensation arrangements, however, raises the issue of 
whether the (OUll uf Lurnpensation paid by a Customer remains an appropnate criterion on 
which to base the regula.tion of the related services under the Advisers Act. Because, as we 
understand, the services are fundamentally similar to those prOVided under traditional 
brokerage programs and because requiring registration of these programs under the Advi~p.r.c: 
Act could act as a disincentive to implementing this recommendation in the Tully Report, we 
support the Commission's propo~al. Furthermore, to uGe the form of compen:;ation il3 the basis 
for distinguishing between those broker-dealers that must register under the Advisers Act and 
tho~c tho.t do not is somewhat arbitl"ClJ.y. 

While we recognize that the line that would be drawn under the Commission's proposal 
is still ~omewhat arbitrary, we believe it is a preferable alternative to subjecting all broker­
dealers to regulation under the Advisers Act solely because they re-price their traditional 
brokerage programs. Thi~;~ tnlP pvp.n though, for exam.ple, advisers without diGcretionary 
autltority that are not broker-dealers would continue to be required to register under the 
Advi&ers Act, notwi~tanding the fact that they Are providins vely similar f>eIviLt~::; tl) thost: 
broker-dealers that would not be subject to registration under the Advisers Act under the 
CUlluni:;:;ion's proposal. Moreover, broker-deaIers with discretionary authority would continue 
to have their status under the Advisers Act tum on the form of compensation they receive, 

Nevertheless, we believe the approach taken in the Cnmmi!';!';;on'5 pToposal is a sound 
one because it appropriately recognizes market realities; would not subject to regulation under 
the Advisers Act those per&onG that engage in activitic~ that o.rc gcnE:rally considered to be II. 
component of traditional brokerage services; and would presen'e the sanctity of the Advisers 
Act by excludint; hom Lht! Pl"\)PI):;t:u exclusion broker-dealers that exercise discretionary 
authority for special compensation or render advice that is not solely incidental to their 
brokerage busmess. 

While the Institute su.pports the Commission's current proposal and recorxunends its 
adoption, in view of thp ch;!nges taking place in the industry, we beligve it would be 
appropriate for the Commission to study some of the broader issues that are raised by this 
proposru, such as whether the exerci~e of diso-etionary duthl)city should. trigger regulation 
under the Advisers Act and the meaning of the terms "solely incidental" and "special 
compensation" as used in Section :la2(a)(1l)(l:) ot the Advisers Act. 

.. • 

appropriate for investors who prefer a consistent and explicit monthly or annual charge for services rendered, and 
whose level of trading 8cth'ity is moderate." Tully R!!'01't at ]:Ip. 12-13. (Emphasis in original.) 
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The Institute appreciates the opportunity to submit these cor.unents on the 
COuwlh;liiun's proposed rule. If you have any questions concerning them or would like any 
additional information, please contact the undersigned by phor.e at 202-325-5825. 

cc; Po,ul F. Roye, DirectOI 
Robert E. Plaze, Associate Director 
Cynthia M. Fomelli, Attorney Fellow 

Sincerely, 

~~flAd 
Tamara I<. Reed 
A"'<:OC"i~tp. Counsel 

J. David Fielder, Senior Counsel, Task Force on Adviser Regulation 
Division of Investment Management 


